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HON. MARTIN INGHAM TOWNSEND. 


By GENERAL EpwarpD FitcH BULLARD OF THE NEW YORK Bar. 


R. TOWNSEND, the subject of this 

sketch, was born at Hancock, Mass., 
February 6, 1810. The Townsends came 
from England in the year 1668 and settled 
at Weston, Mass. 

The mother of Martin I. was Cynthia 
Marsh, who was a descendant of Miles 
Standish of the Mayflower and of Mary 
Adams of Braintree. His grandfather, Rufus 
Marsh, was a soldier in the war of the 
American Revolution, and was in the san- 
guinary battle at Bemus Heights at the age 
of nineteen years. His parents removed 
from Hancock to Williamstown, Mass., in 
1816, when Martin, the son, was six years of 
age, and he was there brought up on his 
father’s farm amidst the romantic scenery of 
that historical country. From the farm 
Mr. Townsend entered Williams College and 
graduated from that distinguished seat of 
learning in 1833, and was admitted to the 
practice of law in New York, May 13, 1836. 

Mr. Townsend became a resident of Troy, 
N. Y., December 1, 1833, where he has 
ever since been an active member of the 
legal profession, and is now the oldest man 
in active practice in the State. 

He has been a prominent figure in public 
life for more than half a century. He was 
district attorney of Rensselaer county from 
1842 to 1845, and was United States dis- 
trict attorney from March, 1879, to October, 
1887. He was a member of the constitu- 
tional convention of 1867, and of the con- 


stitutional commission of 1894. He was 


made a member of the board of regents of 
the University of the State of New York in 
1873, and is still a member of that body. 








From 1833 to 1848 he was one of the most 
active Democrats in Rensselaer county, hav- 
ing as a co-laborer during the latter part of 
that time Col. Charles L. MacArthur, of 
the “Troy Northern Budget,” and Thomas 
B. Carroll, subsequently mayor of Troy. 

In 1848 the encroachments of the slave 
power caused him to abandon the Demo- 
cratic party, and from that time forward he 
acted with the same zeal in behalf of the 
Republican party. He has participated in 
many notable debates at home and abroad 
on the leading issues of the day. He was, 
in 1874, elected to Congress, and was hon- 
ored by a reélection, being one of the most 
conspicuous members.of the national legis- 
lature, and his speeches attracted wide 
attention. Besides devoting a great deal of 
time to professional and public affairs the 
venerable gentleman has been an enthusiast 
in stock-raising and in agricultural matters. 
In 1863 he acquired a tract of 1,100 acres 
of land in Iowa, and devoted it to the raising 
of beef cattle and corn. His enterprise in 
this direction is still such as to require a 
very considerable amount of attention. 

Besides being very active in the political 
field, Mr. Townsend has participated in the 
trial of several noted criminal cases, prose- 
cuting as district attorney Henry C. Green, 
who poisoned his wife in Berlin, in 1844, 
and acting for the defense in the noted case 
of Henrietta Robinson, known as the veiled 
murderess, and Andrus Hall, accused of 
murdering the Smith family in Petersburgh. 

He also defended Whitbeck and three 
other farmers of Rensselaer county, who 
were indicted for killing Willard Griggs, a 
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deputy sheriff of that county, while he was 
delivering possession of Whitbeck’s farm to a 
representative of the Van Rensselaers under 
a judgment for non-payment of rent. 
Although the killing was clearly proved, 
the prisoners were acquitted. This was one 
of the trials that out of the 
anti-rent cases which arose under the leases 
granted by the Van Rensselaers during the 
last century. These leaseholds embraced a 
great portion of the lands in Albany and 
These acquittals at 
the time were regarded as a great legal 


grew great 


Rensselaer counties. 


triumph. 

About 1865 he defended George E. Gor- 
don, on his second trial, on the charge of 
murdering Owen Thompson, a_ wealthy 
butcher of New York city, who went to 
Albany to buy cattle with some three thou- 
sand dollars in currency in his possession, 
and was found dead September 17, 1864. 

The first trial was held before the elder 
Judge Peckham in Albany, when the accused 
was defended by the writer of this article 
and by Rufus W. Peckham, junior, now a 
judge of the supreme court of the United 
States. 
clearly showed that Thompson was killed 
by Gordon. At the close of the trial Judge 
Peckham made a fierce charge against the 


The circumstantial evidence very 


prisoner, and among other matters stated 
that the failure of the prisoner to show 
where he got his large amount of money, 
under the circumstances of that case, be- 
came of a conclusive character. An excep- 
tion to this was taken, and it was held error 
by the court of appeals, the conviction re- 
versed and a new trial granted in Septem- 
ber, 1865. (33 New York Reports, 501.) 
A large number of lawyers from Troy 
and Albany were present when the judge 
made that charge to the jury, among whom 
was Mr. Townsend. He came over to the 
writer and stated “that was the fiercest 
charge made since the charge of the British 
at Balaklava.” 
After the reversal, the trial was changed 
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The 


writer being then in ill health, by his advice 


from Albany to Schoharie county. 


Mr. Townsend was employed and made the 
defense. On the second trial, the prisoner 
was convicted of murder 
gree before Judge Ingalls and sentenced to 


in the second de- 


imprisonment for life. It may be stated here 
that after an imprisonment of over thirty 
years Gordon’s character became so im- 
proved, that the prison officers unanimously 
recommended his pardon, which was wisely 
granted by Governor Black within the last 
two years. 

At the bar Mr. Townsend entered into 
the cause of his client with great earnest- 
ness, almost He 
always ready at repartee. The distinguished 
William A. Beach was in practice in Troy 
for many years 
the city of New York, and in most of the 
important cases in Troy they were brought 


and vehemence. was 


before he removed to 


in collision. 

On the trial of an action against the 
People’s line of steamboats on the Hudson 
River, Mr. Townsend was prosecuting a 
case for personal injuries, and Mr. Beach 
was defending. 

Mr. Beach to fear a 
against his client, and besought the jury to 
render a light verdict because the stock of 


seemed verdict 


the company was very largely held by 
widows and orphans. 

In Mr. Townsend’s answer, he told the 
jury that “we all know a few of those 
widows and orphans; among their number 
we remember the widow William Kelly, the 
widow Daniel Drew, and the widow Cor- 
nelius Vanderbilt; the jury , must 
naturally feel sympathy for these 
destitute widows.” 


and 
great 


It is needless to say the jury did not 
reduce the amount of their verdict in sym- 
pathy for those distinguished widows. 

There was another case in which a sharp 
controversy arose between Messrs. Beach 
and Townsend. Mr. Beach dyed his hair so 
it was as black as a raven, while the hair of 




















Mr. Townsend was left as white as the | 


driven snow. 


Mr. Beach was two months | 


the senior. Mr. Beach rather sneeringly | 


said of Townsend: 


nobody else ever saw.” 

In reply Mr. Townsend, referring to those 
remarks, stated, ‘‘ Mr. Beach is my senior in 
point of fact, and so it would appear if 
nature had her course, but even as things 
are, the difference in age between the 
gentleman and myself is merely co/orable.” 

In October, 1898, a new court-house was 
dedicated in the city of Troy with highly 
interesting public services. On that occa- 
sion the Bar presented a fine oil painting 
of their venerable brother member, Mr. 
Townsend, to be hung upon the walls of 
the new building. 

Mr. Townsend spoke upon the occasion, 
and his topic was, ‘Some of our Dead.” 


At that date Mr. Beach had not been among | 
| law.” 


the living for several years; but Mr. Town- 
send paid the following eloquent tribute to 
his memory : — 


“William A. Beach came to us from Saratoga 
with a State-wide reputation as a very eminent 
lawyer already secured. He remained with us 
for about twenty years, and then advanced to 


the city of New York, where great reputations | 


are amplified and perfected, and where great 
fortunes are lost and won. 

“Mr. Beach had early adopted a personal 
carriage of the most elevated character, and had 
schooled himself in the use of a vocabulary, as 
well in his public and legal discussions as in con- 
versation and social intercourse, suited to the 
most elevated conditions of life. 

“From the time when he entered Troy as an 
accomplished lawyer, until the last hour of his 
last visit amongst us, he was never heard to utter 
a word or phrase below the elevated standard 
which he had adopted. He was always eloquent 


before the public, and charmed every ear so 
favored as to come within the sound of his 
superbly educated voice. 

“He never entered court without a complete 
preparation for every exigency which might be 
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expected to arise. He was not a better judge 
of legal questions than many of his brethren, but 
it was rare that any of us could present our con- 


“That remarkable old | clusions to the court and jury in as elevated and 
: , : ‘ : | attractive a form as he. 
man in his long life has seen things which | 


*‘When, at an advanced age, he entered the 
tribunals of New York city, he there maintained 
to the close of his life the elevated position which 
he had vindicated for himself in the lands of his 
early efforts.” 


A biography of Mr. Beach appears in 
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Mr. Townsend, like Mr. Lincoln, always 
had great confidence in the plain people. 
He was an early advocate in this State of 
the election of judges by the people, for 
short terms, which was adopted in 1847. 

He had much experience in the United 
States courts while he held the office of 
U.S. attorney for the Northern District of 
New York, and used to speak of those 
courts as made ‘“ for the benefit of sons-in- 


As a political speaker on the stump he 
had long experience and few superiors. 
His ready wit, genial humor, and strong 
expressions, had great power before a pop- 
ular audience. 

During his four years in Congress, he 
took an active part in many important de- 
bates, especially in support of appropriations 
for the Centennial of 1876. Also he entered 
actively into the great contest in the House 
when the electoral commission was formed 
to decide the title to the Presidency between 
Hayes and Tilden. 

When the War of the Roses in England 
occurred between Edward and Henry, the 
latter offered to submit the question of title 
to the Court of King’s Bench, but the latter 
court refused to entertain it for want of juris- 
diction, and left the matter to be settled by 
the sword. Our Congress, with greater wis- 
dom, assumed jurisdiction, and probably 
avoided a civil war. 

The Hon. Ingham Townsend, of Floyd, 
Oneida county, N. Y., a cousin of Martin I., 
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loaned Grover Cleveland twenty-five hun- 
dred dollars, without security, with which 
he obtained his education, all of which was 
duly repaid. 

Randolph W. Townsend, of New York 
City, a prominent member of the Bar, who 
is upwards of eighty-six years of age, is a 
brother of Martin I. 

Mrs. Nason of Troy is the only child of 
Mr. Townsend, and she has but one child, 
Hon. Henry T. Nason, the present judge of 
Rensselaer county. 

Mr. Townsend has always maintained a 
high reputation for ability and integrity, 
and his neighbors, among whom he has 
resided for over sixty-five years, fully ap- 
preciate and respect him. 

On February 5, 1899, the day before he 
became eighty-nine years of age, the ‘ Troy 
Northern Budget” thus spoke of him: — 


‘Hon. Martin I. Townsend, the Nestor of the 
Rensselaer County bar, and one of the three 








oldest active members of the State bar, closes 
to-day the eighty-ninth year of his distinguished, 
and in many respects remarkable, life, and will 
to-morrow enter upon his ninetieth year. Mr. 
Townsend is the most vigorous man of his years 
known to the profession of law in the State. His 
only professional rivals in years are Mr. Austin of 
Chautauqua, who is ninety years old, and Mr. 
Silliman of Brooklyn, who is ninety-three years 
old. He attends daily to his professional busi- 
ness, and is as much interested as ever in the 
work of his profession and the events of the day. 
Nature has been very kind to him, equipping 
him for the battle of life with splendid physical 
powers and talents, which have given him a place 
of high honor among men of mark.” 


The writer of this sketch has been per- 
sonally acquainted with Mr. Townsend for 
over sixty years, and deems it a duty as 
well as a pleasure to place upon record a 
brief biography of an eminent citizen, a dis- 
tinguished and venerable member of the 
American Bar. 


CONSTITUTION OR THEORY,— WHICH? 


By ELTweep PoMERoy, 


PRESIDENT NATIONAL 


TALK about anarchy! talk about breeding the 
spirit of commercialism! What does it more than 
the representative citizens of Chicago ? Who bribes 
the common council? It is not the men in the 
common walks of life. It is you representative citi- 
zens, you Capitalists, you business men. 

Ex-Mayor SwIFt, of Chicago. 


Prominent merchants who were “on the inside” 
as to contracts, manufacturers enjoying special mu- 
nicipal privileges, wealthy capitalists, brokers, and 
others who were the holders of securities of traction, 
and other corporations, had their mouths stopped, 
their convictions of duty strangled, and their influ- 
ence before, and their votes on, election day pre- 
empted against us because identified with the city 
ring. 

The support of great steam railroads and the 
largest manufacturing corporations was thrown 





DIRECT LEGISLATION LEAGUE. 


against us because, as one frankly explained, it was 
much easier dealing with a “boss.” 

We even found the directors of many banks in an 
attitude of cold neutrality, if not of actual hostility, 
because their bank either was or wanted to be the 
depository of the city’s funds (to be enjoyed without 
interest), or because of the profits in discounting 
municipal obligations. As one of them puts it, “If 
you want to be anybody, or make money in Pitts- 
burg, it is necessary to be on the side of the city 
ring.” 

The venality of some of the newspapers was 
another surprise to us. This pitiable bartering of 
conscience and servile espousal of a cause they really 
despised was the price paid for a share in the city 
advertising, which was at the disposal, but not at the 
expense, of the city boss. 

The extent of this demoralization among the 
higher ranks of citizens, of bankers, manufacturers, 
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capitalists, newspaper proprietors, and of professional 
men, we could not have believed possible if we had 
not verified it by actual experience. 
OLIVER MCCLINTOCK, Esq., 
Of the Municipal League of Pittsburg. 


The thing we have most to fear is not the de- 
pravity and criminality that are rampant, but the 
decency that is languid and the respectability that 
is indifferent, and that will go a-junketing when a 
State is on the edge of a crisis, or go fishing ona 
day when the city is having its destiny determined at 
the polls. 


Dr. PARKHURST. 

“Are the people of the United States 
prepared to give up the experiment of con- 
stitutional self-government?” is the question 
with which Mr. Ben. S. Dean begins an 
article in a recent number of the GREEN 
BAG; and then proceeds to attack the Initi- 
ative and Referendum, which he says is 
“emerging’ from the academic into the 
realm of practical politics.” 

He answers this question ‘‘ No,” and so 
do I. He says the two systems are “ dia- 
metrically opposed”; it is “as impossible 
to harmonize them as it is for oil and water 
to mingle.” This I deny, and claim that 
the Initiative and Referendum constitute 
the method for self-government par excel- 
lence. That they are constitutional is shown 
by the fact that the Referendum is the 
method of amending the United States 
Constitution, and that of every State save 
Delaware. A certain prisoner was explain- 
ing his case to his lawyer, when the lawyer 
said, “Oh, but they can’t put you in 
prison!” and thereat the prisoner replied, 
“But I am in prison!” Notwithstanding 
the arguments against its constitutionality, 
the Referendum is a part of our fundamental 
political system. 

What are these things with the formidable 
names? They are very simple. 

There are two forms of the Referendum. 
The Obligatory Referendum is that by which 
all laws are referred to the people for ratifi- 
cation or rejection. This is in use in Berne, 
Zurich, and other cantons in Switzerland; 
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in New Zealand and Australia, regarding 
liquor licenses, the land tax, and other local 
matters; in Germany, Sweden, Norway, 
France, England, and other European coun- 
tries, on many questions of taxation, license, 
bonding, etc. It is in use in the United 
States in amending the national and State 
constitutions; in many State matters, such 
as the removal of the capital, the forming 
of a State bank, the going into debt beyond 
a certain limit, etc., and in innumerable local 
matters. For instance, the cities of Massa- 
chusetts vote every year on the question of 
licensing saloons. In E. P. Oberhaltzer’s 
book, “The Referendum in America,” al- 
most endless examples of its use, as well as 
that of the Initiative, are given. 

But the more stringent form of the Obli- 
gatory Referendum is not advocated for gen- 
eral use here. We advocate the Optional 
Referendum, by which only such matters 
are referred to the people as a minority of 
the voters by petition ask to have referred ; 
or sometimes such a demand might be made 
by a minority of the legislative body, or 
the governor, or a supreme court judge. 
Coupled with this is the provision that the 
laws shall not go into effect until sufficient 
time has elapsed to allow petitions to be 
signed and filed, say ninety days for a State; 
with, however, the important exception that 
urgent laws for the ‘‘ immediate preservation 
of the public peace, health, and safety” can 
go into immediate effect. This provision is 
in the Swiss constitution, in the constitu- 
tional amendments adopted by the legisla- 
ture of South Dakota and Oregon, the model 
drafted by the National Direct Legislation 
League, and in almost every other draft I 
have seen. This does away with the objec- 
tion which Mr. Dean makes, that “in case 
of a war a few people might suspend a law 
from operation,’ and the enemy meantime 
“have burned half of our coast cities and 
laid the country in waste.” By writing thus, 
Mr. Dean shows that he has not carefully 
looked up the matter he is criticising. 
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By the Initiative, a reasonable minority of 
the voters can, by filing a petition, force the 
legislative body to consider a law, and if it 
is not passed it goes to a referendum or 
poll of the people at the next election. 
The two constitute direct legislation, which 
is the constant control of the people over 
the laws which are to govern them. 

It is the method used whenever a body of 
people get together to transact any busi- 
ness. One man rises and says, ‘I move so 
and so,” and another seconds him — that is 
the Initiative. After discussion it is voted 
on —that is the Referendum. Often a 
matter is referred to a committee for inves- 
tigation and report. When the report is in, 
the body votes to accept or reject, as it sees 
fit — that is the Referendum. 

Mr. Dean closes with an eloquent para- 
graph conjuring up all sorts of evils, and end- 
ing with “it ought to be discountenanced 
by every man who has the welfare of 
mankind, the hope of popular government 
at heart.” Now, if anything is “ popular 
government,” direct legislation is. It is 
the enacting of laws by the people. It is 
popular government. It is self-government. 
Too often, alas! our government is not 
popular. The laws are enacted by some 
special clique of men for their own interests 
and against the interests of the people. 
Direct legislation will restore and strengthen 
popular government. It will make self- 
government. 

Notice one thing about it. It will not do 
away with legislatures. By taking away the 
corrupting power to enact laws, it will lift 
them to their old and high place of councils 
for the people. Then our legislative halls 
will become true council chambers for the 
people, instead of, as now, the lobby’s 
registering hall. 

Mr. Dean quotes Washington, and mis- 
applies him; conjures up an awful bogy 
about the Roman Catholic church, and then 
says, ‘‘ there is no disposition to reopen the 
religious controversies of the past”; that it 











would be “impossible for the courts to 
enforce their decrees against the majority,” 
and overlooks the vast mass of unenforced 
and obsolete laws on our statute books; 
complains of the uncertainty as to what the 
laws will be under direct legislation, forget- 
ful that we labor under that uncertainty 
now, and that when the people do speak 
their voice is final; treats the proposition 
to elect the President, Vice-President and 
United States senators by direct vote as a 
feature of direct legislation; and _ finally 
states that it will array ‘‘the people in two 
great hostile camps at each presidential 
election,” just as if that was not the case 
now! And so one might go on cataloguing 
his inaccuracies, misapplications and mis- 
understandings. 

Seven or eight people have asked me to 
answer this article, and when I first read it 
with that end in view, it seemed to me only 
worthy of ridicule, so palpable and gross 
were these bulls of logic and statement; but 
as I looked at it more closely, I saw two 
things needing serious treatment because 
they are characteristic of all the opposition 
to direct legislation: First, a cloudiness and 
indefiniteness of grasp as to what is the real 
source of authority in this country; and 
second, a fear or dread of the people. 

He quotes from the Declaration of Inde- 
pendence about the ‘consent of the gov- 
erned” as being ‘“‘ the keystone of our consti- 
tutional system,” and then refers to direct 
legislation as the “surrender of their great 
principle,” and laments that we are asked 
“to accept in its place the cruel and 
arbitrary will of an irresponsible majority.” 
He objects to the fact that under the 
Initiative and Referendum “the majority 
shall rule”; and “ he denies the right of the 
majority to rule.” The placing of adjectives 
such as “cruel,” “arbitrary,” and “ irrespon- 
sible” before the thing one objects to, is a 
common trick of those that have no argu- 


ment. 
Now, if the majority is not going to rule, 
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who is? If so, how are we to tell which 


one? There may be a number of minorities | 


but only one majority. Mr. Dean does not 
express his choice. If the words “ consent 
of the governed” do not mean a majority of 
the governed — which is what direct legis- 
lation obtains — but of the minority of the 
governed as well, then the pickpocket will 
have to consent to the law by which he is 
imprisoned, and the murderer to the law 
which hangs him before such can be the law 
punishing either. This is a reductio ad 
absurdum. There is only one way out of 
the dilemma; we will be governed by the 
dead hand—the institution which our 
fathers founded shall govern us without 
change; because if change is allowed, who 
is to decide what, and how far it shall go? 
Is a majority of the people of our present 
time to decide this? 

If so, the whole case is given away. No 
one reveres more than I the political wisdom 
of the fathers of our country. ‘‘ There were 
giants in those days.” And because they 
were giants, they did not believe in this 
changelessness; they provided a way by 
which a majority of the governed could 
change the fundamental law of the land. 
While revering their far-sighted sagacity 
and nobility of purpose, I deny that they 
knew better than we what is good for us. 


Conditions, times and _ problems have 
changed. Many of our modern questions 


would be strange, alien, incomprehensible 
to them. They would have been the first 
to reject such domination. If they had not, 
our Puritan and Cavalier ancestors would 
never have emigrated to this country, and 
our Colonial ancestors would never have 
rebelled against King George. We should 
cease to progress, and sink to a Chinese 
deadness. Whoever accepts government 
by the dead hand rejects self-government. 

Under this mistiness as to the real source 
of authority in this country, the people, the 
real common people, of whom Lincoln said, 
“God must have loved them, he made so 
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many of them,’’—lies a fear and dread of 
the people. They are “the populace,” 
‘the great unwashed,” “ ignorant, irrespon- 
sible, cruel, arbitrary.” Many will shrink 
from this plain statement of their real feel- 
ings, who would accept the fact when glossed 
over with fine, swelling words. Some will 
accept it even when plainly stated. With 
such there is no argument save to urge 
them to go down amongst the people—— the 
plain people of every day, live amongst 
them, and know them. You will find reser- 
voirs of patient endurance, loving brotherly 
kindness, righteousness and justice which, 
when tapped for political purposes by 
means of direct legislation, will result in the 
purification of our now foul body politic. 
Until you have done this, do not flout the 
great common people. 

And this derision of the common people is 
becoming more systematic, more sustained, 
more general among the so-called upper 
classes. For this reason I gave at the 
beginning of this article the testimony of 
three men who have been fighting for muni- 
cipal righteousness. They speak of our cul- 
tured, our educated, our wealthy classes. Our 
degradation has come from above, not below. 
Our wealthy citizens are our bribers, our 
corrupters, our anarchists—not anarchists 
of the red hand of violence, but of the foul 
black hand of rottenness. Not all of them 
are this, thank heaven; many of them pass 
by indifferent, like the priest and the Levite, 
on the other side of the way. But the 
active corrupters of our political life do not 
belong to the lower classes. 

The mass of the people are right. But 
should they ever become corrupted, should 
our civilization sink into the slime of its 
own rottenness, it will be a _ rottenness 
spreading from above downward, from the 
wealthy and educated to the ignorant and 
poor. But should our country and our 
civilization rise, as I think they will—out 
of the mire of partisan politics into the lofty 
tableland of brotherhood and hope, it will 
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be because the people, the great, common 
people say, in a voice which the politician 
who hears will tremble at and hasten to 
obey, that they want that complete and con- 
stant control over the laws by which they 
are governed, which the Initiative and 
Referendum give; and because they, the 
people, practice this fullest form of popular 
government, of self-government. 


WAS born and passed the first seven 
years of my life in the Temple.” With 
this simple preface “ the best loved of Eng- 
lish writers,” as Mr. Swinburne calls Charles 
Lamb, begins his famous essay on “ The Old 
Benchers of the Inner Temple.” Lamb was 
a true child of the Temple. He considered 
it ‘the most elegant spot in the metropolis.” 
He loved its “ magnificent ample squares, 
its classic green recesses,” and within its pre- 
cincts he spent twenty-three years altogether, 
undoubtedly the happiest years of his life. 
Lamb must ever be an interesting figure to 
lawyers, not only because of his life-long 
connection with the Temple, but also because 
many of his best friends and closest asso- 
ciates were members of the legal profession. 

It was at No. 2, Crown Office row — 
“cheerful Crown Office row ’— that Charles 
Lamb first saw the light. One is glad to 
find that the place of his “‘ kindly engendure ” 
remains unchanged. No. 2 is at the east 
end of Crown Office row, the end which 
bears the date 1737, and it was in one of the 
two rear rooms of the ground floor that 
Charles Lamb was born. In one respect 
Lamb would now find a change. The 
windows at the rear of Crown Office row 
used to look out upon Inner Temple lane, 
and, of course, they no longer do so, owing 


to the fact that the view is intercepted by the 
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Then will be tapped those now hidden 
reservoirs of faith and hope and love in the 
hearts of the masses, and they will flow for 
the purification of the classes who are 
the degrading and corrupting element in our 


_ organic life, till in the words of Tennyson: 


“There the common sense of most shall hold a 
fretful realm in awe, 
And the kindly earth shall slumber, lapt in uni- 
versal law.” 


Lamb was born 
on the tenth of February, 1775, and on the 
tenth of March he was baptized at the Temple 


buildings of the new hall. 


Church by the Rev. Mr. Jeffs. Lamb’s 
father was clerk to Samuel Salt, the old 
bencher described in the essay above referred 
to, and appears under the name of “ Lovel” 
John Lamb, senior, was 
evidently a superior sort of barrister’s clerk. 
He was a man of “ incorrigible and losing 
honesty, and ‘would strike.” +» Not only 
that, but much of the credit which Salt re- 
ceived was by right due to his clerk. ‘‘ When 
a case of difficult disposition of money, tes- 
tamentary or otherwise, came before him, he 
ordinarily handed it over with a few instruc- 
tions to his man Lovel, who was a quick 
little fellow, and would despatch it out of 
hand by the light of natural understanding, 
of which he had an uncommon share.” 
‘Some barristers’ clerks,” writes Mr. Augus- 
tine Birrell, wittily, “‘ make fortunes for them- 
selves; others only tea for their masters.” 
Although John Lamb was not an ordinary 
“ tea-making ” clerk, it is certain he did not 
make a fortune either, for on Samuel Salt’s 
death, in 1792, the Lambs left the 
Temple and went to live in comparative 
poverty in Little Queen street, Holborn, 
where, not long afterwards, John Lamb died. 
But we anticipate. The first seven years of 


in the same essay. 
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Charles Lamb’s life, as he tells us, were spent 
in the Temple; and we are to think of him 
at this time as a dreamy, dark-eyed boy, 
playing about the Temple courts with his 
sister, ‘(astounding the young urchins, his 
contemporaries,” by his manipulation of the 
fountain in Fountain court, and no doubt 
wandering down at times to the garden foot 
to watch the boats go by on his beloved 
river. His first school was in a little court 
off Fetter lane, and very familiar to him 
must have been King’s Bench walk and 
Mitre court and Fleet street, in those early 
days. It is not difficult to see why Charles 
Lamb loved the Temple. “A man would 
give something to have been born in such 
places.” One day, long after Lamb had 
finally left the Temple, John Forster was 
asked by Mary Lamb to “ go and look for 
Charles.” He found him at Crown Office 
row, looking up at the house where he was 
born: 
‘««Ghost-like I paced round the haunts of my childhood, 
Earth seemed a desert I was bound to traverse.” 
Lamb came back to the Temple at the 
earliest opportunity. In 1801, nine years 
after the family had left Crown Office row, 
he writes to Manning as follows: “I have 
partly fixed on most delectable rooms, which 
look out (when you stand on tip-toe), over 
the Thames and Surrey hills, at the upper 
end of King’s Bench walk, Temple.” This 
was No. 16 Mitre Court buildings, where 
Lamb and his sister spent the next eight 
years. Mitre Court buildings have been re- 
built, so that the chambers where the Lambs 
lived cannot now be identified. In 1809 
they moved for a few months to a house in 
Southampton buildings (on the site of the 
new Birbeck bank), whence Charles writes 
to Manning: “ About the end of May we 
remove to No. 4 Inner Temple lane, where 
I mean to die.” And in the same year he 
writes to Coleridge: ‘‘ The rooms are deli- 
cious and the best look back into Hare court, 
where there is a pump always going. Just 


now it is dry. Hare Court trees come in at | 


| the windows, so that it is like living in a 





garden.” This was the pump where, as he 
says in another letter, “I used to drink 
when I was a Rechabite of six years old . . . 
the water of which is excellent cold with 
brandy, and not very insipid without.” The 
pump in Hare court is gone, but the trees 
remain. The next eight years (1809-1817), 
were probably the happiest in Charles 
Lamb’s sad life. In the old chambers in 
Inner Temple lane he gathered round him a 
brilliant circle of men who, like himself, ac- 
knowledged Samuel Taylor Coleridge as 
their master, and hailed Wordsworth as the 
rising sun. But Lamb was not to die in the 
Temple, as he hoped to do. In 1817 he 
left Inner Temple lane and went to reside in 
Great Russell street, Covent Garden. “It 
is well I am in a cheerful place,” he writes 
to Miss Wordsworth, ‘‘or I should have 
many misgivings about leaving the Temple.” 
From Covent Garden he moved to Isling- 
ton, thence to Enfield, and thence to Ed- 
monton, where he died. 

Charles Lamb’s ‘ Wednesday evenings ” 
in Inner Temple lane were almost as famous 
in their way as the contemporaneous gath- 
erings at Holland House. If the latter could 
boast the presence and patronage of the 
great Macaulay, the former had the attrac- 
tion of an occasional visit from Wordsworth 
and Coleridge. Besides these two great 
men—who only came at rare intervals, 
when they had a subduing effect on the 
merry*party — the Inner Temple coterie in- 
cluded Hazlitt, Crabb Robinson, Benjamin 
Haydon, Leigh Hunt, Thomas Noon Tal- 
fourd, the Lloyds, and several others. One 
who sometimes looked in was Wainwright, 
the poisoner, whose friendship with Charles 
Lamb was not the least curious incident in 
an extraordinary career. Lamb’s informal 
invitation to these gatherings was good. 
“Swipes exactly at nine; punch to com- 
mence at ten with argument, difference of 
opinion expected to take place about eleven ; 
perfect unanimity with some haziness and 
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These noctes am- 
deum have been well 
described by Hazlitt, Barry Cornwall, and 
Talfourd, and it is not our purpose to refer 
to them at length; but it may be interest- 
ing to enumerate the lawyers who attended 
them constantly, and to indicate their posi- 
tion on the scale of Charles Lamb’s friend- 
ship. 

First comes Thomas Noon Talfourd, af- 
terwards Mr. Justice Talfourd of the court 
of common pleas. 


dimness about twelve.” 
brosiane caneque 


It was when Talfourd 
was a youth of nineteen, reading in cham- 
bers with Chitty, the special pleader, that he 
first met Charles Lamb. Talfourd, being a 
young man of literary tastes, had been intro- 
duced to Lamb’s works by his friend Barron 
Field, and forthwith conceived a desire to 
know the author. Now it happened that 
Chitty’s chambers were in Temple lane just 
next door to those occupied by Lamb and 
his sister, so that in the natural order of 
things it was not long before Talfourd met 
the essayist, and received an invitation to his 
Wednesday evening receptions. Talfourd 
was a true hero-worshipper and records his 
introduction into Charles Lamb’s circle with 
pardonable pride and satisfaction. That 
1815, and from that time until 
Lamb’s death he was one of his closest 
friends. Lamb introduced him to Words- 
worth as “my one admirer.” Talfourd, in- 
deed, was no mean /:/térateur himself. He 
wrote several tragedies of merit, one of 
which, “ Ion,” scored a great success with 
Macready in the leading r6/e. Talfourd was 
for a time leader of the Oxford circuit, and 
was raised to the bench in 1849. Lamb 
seems to have had a genuine regard for him. 
Many letters from Lamb to Talfourd exist, 
one of which, congratulating him upon be- 


was in 


ing made a serjeant-at-law, is worth quot- 
ing: ‘‘ My dear T.,— Now cannot I call him 
serjeant; what is there in a coif? Those 
canvas sleeves — protective from ink when 





he was a law chit a Chitty-ling — do more 
specially plead to the jury court of cold 
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memory. Methought I spied a brother! 
That familiarity is extinct forever. Curse 
me if I call him Mr. Serjeant, except, mark 
me, 7x company. . . Well, of all my old 
friends, I have lived to see two knighted, one 
a judge, another in a fair way to it. Why 
am I restive? Why stands my sun in 
Gibeon?”  Talfourd was one of Lamb’s ex- 
ecutors. In 1837 he published the first part 
of his memoir of Charles Lamb, the second 
part appearing in 1848. 
quently incorporated into one work, which 
may be considered the standard life of 
Lamb. It is, of course, written with sympa- 
thy and insight, and contains a charming 
picture of the home life of Lamb and his 
sister, but Talfourd, enough, 
thought fit to mutilate many of Lamb’s let- 
ters, often for no apparent or conceivable 
reason. 

Another legal member of Charles Lamb’s 
circle was Barron Field, sometime chief 
justice of Gibraltar. Field was a Christ’s 
Hospital boy, and had a brother in the 
South Sea house, so that he easily obtained 
an introduction to Charles Lamb. When 
he used to visit the Lambs in Inner Temple 
lane, Field was a struggling young bar stu- 
dent, who managed to support himself by 
literature. In course of time he became 
advocate-fiscal of Ceylon, from which place 
he went to New South Wales, where he was 
a judge of the supreme court. Then he 
returned to England for a few years, until he 
was appointed chief justice of Gibraltar. 
It was at Gibraltar that Benjamin Disraeli 
called on him, and afterwards referred to 
him contemptuously as a man “ ever illus- 
trating the obvious, explaining the evident, 
and expatiating on the 


These were subse- 


strangely 


commonplace.” 
This is a harsh judgment, and is hardly 
borne out by facts. At all events, Field 
was one of Lamb’s favorites. He is the 


“B. F.” who accompanied him to Mackery 
End, in Hertfordshire, an expedition de- 
scribed in the essay of that name; and also 
of the “ Essay on Distant Correspondents,” 
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which was written while Field was in New 
South Wales. Field was by way of being a 
poet, and Lamb wrote a review of his 
“First Fruits of Australian Poetry” for the 
“London Magazine.” Avery different person 
from the Gibraltar chief justice, was Martin 
Burney. Martin was a young barrister of 
the Inner Temple, of somewhat idle and 
dissolute habits, whose only claim to re- 
membrance by posterity is that he was 
the nephew of Fanny Burney (Madame 
D’Arblay ), and the intimate friend of Charles 
Lamb. There was really no reason why 
Burney should not have got on at the bar, 
for we are told that he used to travel the 
western circuit with Sir Thomas Wilde 
(Lord Truro), whose briefs he used to read, 
and give an opinion upon before Wilde con- 
sidered them. Burney was rarely absent 
from Lamb’s Wednesday evening recep- 
tions. Talfourd describes him as a little 
man with a disfigured face —the result of 
paralysis — and not over-clean in person or 
apparel, dealing out cards at, the whist table, 
or carving the cold fowl for supper, “ be- 
cause a barrister should know everything.” 
Burney is the hero of the well-known “ dirt 
was trumps” story. Lamb and he, it will 
be remembered, were playing cards one 
evening, when the former thoughtfully re- 
marked, ‘‘ Martin, if dirt were trumps, what 
a hand you'd have!” History does not re- 
cord Martin’s reply. Martin Burney was, 
in Lamb’s words, “on the top scale of my 
friendship’s ladder.” Lamb dedicated his 
collected works to him in 1815, addressing 
to him at the same time a sonnet, in which 
occur the following striking lines :— 

In all my threadings of this worldly maze 

(And I have watched thee almost from a child) ; 

Free from self-seeking, envy, low design, 

I have not found a whiter soul than thine. 

This is a fine certificate of character, but 
there can hardly be any doubt that poor 
Burney like Lamb himself, was too fond of 
cards and punch ever to rise in his profes- 
sion. After the Lamb ménage was broken 


| 
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up in 1817, we hear very little more of 
Martin Burney. Bryan Procter (Barry 
Cornwall) gives us a last glimpse of - him 
standing at a street corner gravely informing 
Procter that he had finally, after long de- 
bating the question, come to the conclusion 
that Raphael was a greater painter than 
Hogarth. 

It would hardly be fitting to dismiss this 
portion of our subject without a word or 
two about Henry Crabb Robinson, diarist, 
barrister, and friend of Charles Lamb, and 
of nearly every other literary man of note in 
the first half of the present century. Crabb 
Robinson was a great power in the literary 
life of his time, but, feeling that literature 
was not sufficiently remunerative, he joined 
the ranks of the bar in 1813. It was Crabb 
Robinson’s first case (which he happened to 
win) that Charles Lamb referred to as 
“thou first great cause, least understood.” 
Robinson travelled the Norfolk circuit, and 
proved as successful in law as he had been 
in literature. In 1828 he retired from prac- 
tice, having made up his mind to do so 
when his income arrived at £500, net, a year. 
“The two wisest acts of my life,” he said, 
“were being called to the bar and retiring 
from it.” Besides the four we have men- 
tioned, many other young barristers used to 
drop in at No. 4, Inner Temple lane, in 
those days, notably Thomas Barnes, who, 
however, soon gave up law to become editor 
of “ The Times.” 

To glance for a moment at another phase 
of our subject, if Charles Lamb owed much 
to his early associations with the Temple 
and its lawyers, he has certainly paid the 
debt in full, in that finest of all his essays, 
“The Old Benchers of the Inner Temple.” 
In particular, he gives us a picture of the 
ancient terrace in the gardens, in its palmy 
days, when “ gods as old men covered with 
a mantle,” in the shape of benchers of the 
Inn, used to stroll thereon in the morning 
Curiously enough, none of the 
whom Lamb enumerates have 


hours. 
benchers 
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come down to posterity as great lawyers. 
By a common irony of fate, they survive, 
like the proverbial flies in amber, because 
the little dark-eyed boy who used to watch 
them from afar off, thought fit in later years 
to ‘‘put them in an essay.” Thomas Coven- 
try, Samuel Salt, and the rest, apart from 
Lamb’s mention of them, suggest nothing to 


us. 


CHOICE ANECDOTES OF 


R. THOMAS HARRIS had a foremost 

position amongst the Q. C.’s who, a 
few years ago, practiced in the courts of 
equity in Ireland. He was deeply learned, 
a bon vivant, yet of an acridity of manner 
which covered up a rich and joyous heart. 
Some time before Harris’s death, a ‘“ sub-in- 
spector” of constabulary was tried for the 
murder of his “ friend” Glass, a bank clerk 
in Ulster. The police officer was a Free- 
mason, and, after his very proper convic- 
tion, it was commonly though no doubt, un- 
foundedly, said, that the Irish Executive 
would not dare to have him hanged. With 
that fatuity which has too often marked the 
“Castle” doings, the press were excluded 
from the scene of execution, and it was only 
through the fizesse of an enterprising Dublin 
tailor, who surreptitiously got into the prison 
and furnished a report, that the newspapers 
record the facts of the 
Those circumstances 


were enabled to 
criminal’s final exit. 
begot a good deal of gossip. The morning 
after the execution the counsel about the 
fireplace of the Four Courts library were dis- 
cussing the matter, and the late Mr. George 
Perry said: ‘“ There are national peculiarities 
which repeat themselves at the last moment 
of the doomed man; a communard facing 
the firing party invariably smokes a cigarette 
and says: ‘ Vive la Commune! Tirez directe- 


ment, mes fréres.’ John Bull’s malefactor 











Daines Barrington, of course, is known as 
the author of an almost forgotten book or 
two on legal subjects, and also as the corres- 
pondent of Gilbert White. 
lific author of mathematical and _ historical 
works, and “omniscient Jackson,” who was at 
one time M.P. for New Romney, and Com- 
missioner of the Treasury, are alas! both 
covered with oblivion. — 7he Law Times. 


Maseres, a pro- 
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must eat a hearty breakfast provided by the 
governor. These are peculiarities, but the 
curiosity of the thing is the invariably calm 
sleep of the principal tragedian in the final 
act.” At that moment Harris shuffled by. 
‘‘ Hullo, Harris,” said Perry, “ explain this. 
We're talking of the Omagh execution. Per- 
haps you can tell us how it is that without 
exception we hear from everywhere that the 
condemned man slept well during his last 
night.” “ Faith,” said Harris, with a senten- 
The 
fellow is always quite sure he’ll be called in 
time.” 

Mr. John M— (still living, I think), a 
well-known Dublin solicitor, who whispered 
even professional confidences with a voice of 
a bo’sun in a gale, could nowhere be found on 
the eve of a certain case. 


tious shrug, “it’s easy to understand. 


The junior coun- 
sel who had been briefed for a motion “on 
short notice” in seeking him, ran against 
Harris. After apologizing, he said, ‘‘ Have 
you seen M—? The Master of the Rolls will 
want him presently. You know him, big 
John M—!” “In truth,” said Harris, “I 
have a sort of shouting acquaintance with 
M—, but he is not about, I’m sure, for 
I distinctly heard two peals of ordinary 
thunder lately.” 

The late Francis M’Donagh was at one 
time M.P. for the borough of Sligo, to rep- 
resent which he had a severe tussle with 
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a brother Q. C. (Serjeant Armstrong) ; 
M’Donagh put up as a Conservative. He 
got the seat only on petition, for at the poll 
Armstrong beat him. 

In early life M’Donagh had been a Roman 
Catholic. He was the son ofa small trader 
who kept a hardware shop in Sligo, where 
M’Donagh was born at the commencement 
of this century. There, however, the hand- 
some, successful lawyer was almost forgotten 
when he sought to represent it. 

Amongst other voters there was a Mr. 
Madden, a merchant who had amassed a 
large fortune and resided in a pretty villa 
outside the city. Madden had been a re- 
pealer and continued to be a strong Liberal. 
He had not turned from the religion in which 
he was brought up. To him, however, 
“Frank” presented himself without asking 
the support of a single voter, Conservative 
or otherwise. Madden’s dinner was just 
being served when M’Donagh arrived. The 
servant, accustomed to his master’s punctu- 
ality, declared it was impossible to see him 
before next day, but the candidate was im- 
portunate, and after a little parley he was 
led to the study, and his old schoolfellow 
came in, watch in hand. M’Donagh was 
effusive, Madden impatient and imperative. 
It wanted but three minutes of six, and what- 
ever the visitor wanted he must despatch in 
these three minutes. Spake Mac, ‘‘ My dear 
Martin, I cannot address you but by the 
name I used when we were innocent boys 
together. I ama candidate for Sligo. I want 
you to second my nomination. Stop! do 
not say a word till I have done. I want you 
to second me, but I know your honest con- 
victions. I would not outrage them for a 
moment. I expect, nay, I am sure, that you 
will vote against me, speak against me, in 


all ways act against me, yet, for the sake of 
our dear boyhood, I hope you will fulfil the 
desire of my heart, and second me—of 
course quite formally. Vote, speak, act, but 
Madden declined, pro- 
M’Donagh expostulated and 


do second me.” 


tested, sulked. 





wheedled. The dinner bell rang. He gave 
in, and jubilant M’Donagh went off, while 
Madden swore, ‘“ Mind I'll vote and fight 
against you and beat you, though I don’t 
know what you mean by tricking me into 
backing your nomination.” The day came. 
A prominent Tory proposed Mr. M’Donagh 
asa fit and proper person to receive the 
suffrages of their ancient borough. 

Then Madden came forward. The sur- 
prised mob was silent. He spoke the formal 
words, and was assailed by jeers, curses, and a 
shower of bad eggs and dead cats. ‘Traitor! 
Coward! Renegade!” roared the boys. 
Madden stood unmoved with uplifted hands, 
Even human throats tire. In a lull the 
seconder roared: ‘‘ Vote against the black- 
guard,” A deeper silence fell. ‘‘ Vote against 
and fight, aye, die fighting, against the 
trickster I have seconded.” Hurrahs, yells, 
cheers from the dancing crowd. “I know 
the fellow; he came to my house and tried 
to humbug me, and would not go till I 
promised to second him because, when a 
barefooted gossoon, he went to school with 
me with a sod of turf under his arm. I told 
him I would fight against him, and I shall, 
but I did go to school with him, I did, many 
a morning long ago, aye, and many a morn- 
ing I served mass with him. Good-day !” 

The biter was bit. Mac’s forgotten change 
of faith was out. In honor bound, every 
Catholic voter plumped against him, and 
even Mac’s suavity was unequal to the task 
of thanking his seconder. 

In bamboozling a jury, M’Donagh was 
supreme; as a cross-examiner, not so suc- 
cessful as others in upsetting witnesses: but 
he had the art to make adverse evidence 
seem on his side. Besides, he was a sounder 
lawyer than most of the craft who do much 
at zist prius. The plaintiff for whom he 
led in a ticklish case was a wine merchant. 
M’Donagh commenced to address the jury: 
“Gentlemen, amongst the greatly-to-be-re- 
spected trading class of your city there is 
not one more distinguished for its severe and 
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universal probity than the grocers. The 
plaintiff whom I unworthily represent, is a 
grocer.” The solicitor, sitting below, whis- 
pered, ‘‘Wine merchant.” On M’Donagh 
went, expatiating in all possible ways on the 
virtues of grocerdom, and ringing the changes 
on his client being a grocer. Now and then 
the solicitor interjected a correction “ Wine 
merchant.” At length M’Donagh grew im- 
patient of the solicitor’s interruptions, and 
lowering his head, he pulled the solicitor to 
him and hissed in his ear, “ Silence, sir! 
Damn you, silence! Don’t you see nine of 
them are grocers?” 

During the Parnell Commission the great 
hall was filled one morning with batches of 
Irish peasants. Detached from any group 
was a big woman, with a red homespun skirt, 
the cloak, white ‘‘kerchey,” and black-rib- 
boned “quilled” cap, which indicates “‘a poor 
lone widdy woman of the west.” She had 
lost her party, and looked bewildered. As 
some excuse for intruding an acquaintance, 
with a mind to help her, I said, with as much 
ofthe natural “‘ rowl of the tongue” as remains 
to one in exile, ‘‘ Faith ma’am, this same is 
a grand hall.” “ Bedad your honor, it is, and,” 
with a pious glance upwards, “a real illigant 
place to say one’s beads in if it wasn’t for 
the law.” 

In a great trial Mr. Butt was setting forth 
a most recondite view of the law, which few 
lawyers could follow or master without the 
most serious attention, certainly not the court 
of common pleas, where Monahan, no greater 
lawyer, presided. The most able of the 
judges under him was Mr. Justice Keogh, 
who several times interrupted the great Q. C., 
and, with some appearance of design, inter- 
posed remarks which showed his inattention 
or want of appreciation of the intricate point 
which Butt was urging. At length Butt’s 
patience gave way. He swung himself to- 


wards the Bench with that imperious gesture 
which was so well known (though often 
feigned), and in a tremendous voice and 
burst of indignation growled, “ Be Kent un- 








mannerly when Lear is mad?” The auditors 
shuddered. The counsel resumed his line of 
argument, and, without any further interrup- 
tion, the case went on and Butt triumphed. 
Keogh, in his decision, took pains to ground 
his dictum on the law of the great man who 
had rebuked him. 

When, for the first time, Lord Morris went 
as a judge on the Connaught circuit, at 
which he had practiced before his election to 
the bench, he gave many specimens of his 
native quality of wit. At one assize town 
the judges arrived late, and after being sworn, 
the grand jury sent down a true bill in a 
very simple case, which might fill up the 
judges spare time for “the heel of the even- 
ing which remained. It was a case of the 
“abduction” of a small farmer’s daughter by 
a shopkeeper who could not arrange the 
matter of the dowry of the sweetheart to the 
satisfaction of her relations. The accused 
had met the maid near his shop and kept her, 
half resisting, half consenting, in his prem- 
ises, and with an elderly female relative, so 
that the offense was only technically an ab- 
duction. But the girl’s relatives were furi- 
ous, the unwitting magistrates foolish, and 
the crown officials anxious to make fees. 
“Charlie O'Malley,” without whose speech 
for the defense a Mayo peasant would scarce- 
ly believe himself not guilty, made a wonder- 
ful speech, in which he flattered, toadied 
and bullied, in a farrago ranging from the 
Newtonian theory to the rights of man and 
colleens. Finally he complimented in the 
choicest terms a box of frieze-coated jurors, 
“ The most intelligent, highminded, naturally 
gifted men it had ever been the honor and 
privilege of counsel to address.” Then came 
Judge Morris’s turn. He ridiculed the magi- 
strates, touched up the relatives, and rated 
the crown officials with short, sharp words, 
and then wound up in Galway Doric: ‘ You 
have seex my learned friend Mr. O’Malley’s 
amazing performance. Dismiss it from your 
minds, and don’t go home to your honest wives 
with peacocks’ feathers in your hats to pro- 
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claim the special distinction he piles upon | father was not averse, the mother was not 
ye. The law lays down certain definitions of | opposed, the girl was willing, and the boy 
abduction, and I am compelled to direct | was convaynient.” The laughing jury re- 
you to return a verdict of ‘ guilty’ in this | turned “guilty.” Morris resumed: ‘ Prisoner 
case. But you will easily see that I think it | in the dock, the sentence of the court is that 
a trifling thing, which I regard as quite unfit | you remain there till my rising.” He stood 
to occupy my time. It’s more valuable than | up, saying, ‘ Let’s go, Mr. Sheriff.”. Then, 
yours — at least much better paid for. Find, | before the boy was clear of the dock, the 
therefore, the prisoner guilty of abduction, | judge’s head appeared again. ‘“ Marry the 
which rests mind ye, on four points—the | girl at once, and God bless your work.” 





A CLIENT TO HIS LAWYER. 
A TRANSLATION OF MARTIAL’S EPIGRAM. 


By W. H. JOHNSON. 


‘ HREE she-goats are the subject of my case, 
Not poison, violence, or murder base: 
I claim my neighbor stole the goats away, — 
The Judge demands some proof of what I say. 
You rave about the Mithridatic war, 
Sulla and Marius, Cannae’s livid scar; 
The Carthaginian’s treachery perverse, 
The tale of Mucius wildly you rehearse: 
Stop now your ranting, Postumus, I pray, 


And something of my she-goats kindly say. 
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THE TRIAL OF JOHN BROWN. 


By BusHrop C. WasHINGTON. 


ITH the character and career of John 

Brown, history and biography are 

replete. Few meninso short a period have 
been so much written up and written down. 

But fact and fiction are so inextricably 
mingled in everything yet written of him, 
that the searcher for truth must either bide 
his time for some decades, and then perhaps 
content himself by striking an average of the 
extreme and varying estimates of him; orelse 
begin de novo, and sift out for himself facts 
from unbiased and original sources. 

It is to this latter task we address our- 
selves, as to that part of Brown’s history con- 
nected with his capture, trial and execution. 
Truthful history can hardly be written, while 
a remnant of partisan prejudice survives; but 
facts gathered from authentic records and 
credible witnesses will serve at least to sup- 
ply trustworthy data for the honest histo- 
rian who shall hereafter record those events 
in our national life, enacted while the North 
and the South were divided upon the ques- 
tion of slavery ; when partisan strife had gone 
from words to blows, from appeals to law 
to use of force and arms. 

The heredity and environment, the influ- 
ences and processes under which John Brown 
evolved into the character now so famous or 
infamous, as you will, are not the subjects 
of this inquiry. 

Forty years after the closing scenes in his 
“strange eventful history,” 
it all is still too fresh to be dealt with from 
any standpoint, without danger of stirring 
again the embers of a once raging conflagra- 
Time may have mitigated, but has not 


tion. 
altered the sentiment with which Brown has 
been regarded either south or north. 

To those who advocated the abolition of 
slavery by any means, within or without the 
law, who appealedto a “ higher law ” thanthe 





the memory of | 





Federal Constitution and denounced that 
sacred bond between the commonwealths, in 
tolerating slavery, as “‘a league with death 
and a covenant with hell,” he remains the re- 
former, hero, martyr. To those who remem- 
ber that slavery was an institution that ante- 
dated the American Union, that was once gen- 
eralthroughoutthe colonies but had gradually 
from natural causes become provincial and 
local in the South, and who regarded the 
forcible abolition of it as the breach of a 
solemn constitutional compact and the infrac- 
tion of a guaranteed right —he is still the 
desperado, outlaw and leader of insurrection. 

By some he is canonized as a saint and 
compared to the Saviour; by others de- 
nounced as a brutal freebooter and red- 
handed assassin. 

Opinions and sentiments so at variance 
will hardly be reconciled within the living 
generation. Of one thing however, all are 
agreed: it is, that the issue ts dead. The pro- 
voking cause of John Brown’s campaigns in 
Kansas and Missouri, his raid into Virginia, 
and the civil war of which it was the forerun- 
ner, no longer exists. 

The form of involuntary servitude and 
ownership of negroes, called slavery, which 
existed in the southern States, with all that 
was good and all that was evil in it (and there 
was much of both), has, as a result of the civil 
war, disappeared forever. 

It is no longer a bone of contention be- 
tween the North and the South, a thorn in 
the side of the nation. 

But while the issue is dead, the facts of 
history remain, and the time ought now to 
have arrived when the people of a reunited 
country, reserving their private judgments, 
may, with fairmindedness and _ toleration, 
and without suspicion of ulterior motive, en- 
tertain the statement of any authentic facts 
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relating to questions upon which they have 
heretofore differed, and accept them in the 


interest of 77uth. It is in this spirit we ap- 
proach the subject of this article. The inci- 
dents herein narrated are taken from reliable 
records made at the time of their occur- 
rence; the observations upon them are in- 
tended to be from 
a conservative 








on the northern boundary of Virginia, near 
the base of the Blue Ridge Mountains, only 
a short distance from the -free State of 
Pennsylvania, from which he could with 
least danger of detection transport men, 
provisions and arms, to some safe contiguous 
rendezvous. On the plantations in the neigh- 
boring counties of 
Virginia, there 





southern stand- 
point. It is mainly 
the trial of John 
Brown that is here- 
in proposed to be 
treated, but it 
necessary to give 
some of 
his raid and cap- 
ture in Virginia in 
order to fully un- 
derstand the mo- 
tives which 
pelled him and to 
ascertain the spe- 
cific offences for 
which he was tried 


is 


account 


im- 





and executed. 
The attack upon 
Harpers Ferry, 
Virginia, according 
tothe confession of 
John E. Cook, a 
co-conspirator with 
Brown, and a cap- 
tain in his forces, 
who was also cap- 


JOHN 


tured, tried and ex- 
ecuted,was planned 
by Brown some two years previous to its 
enactment, near Lawrence, Kansas. It was 
nothing less than a plan to instigate, or- 
ganize, arm and lead, a general servile insur- 
rection of the negro slaves throughout the 
southern States. 

Harpers Ferry, Virginia, was selected for 
several reasons, as the most suitable point to 
inaugurate the insurrection; it being located 











BROWN, 


were a large num- 
ber of slaves, and 
at Harpers Ferry, 
there was located 
a United States 
armory and 
senal, containing 
many stands of 
arms and a quan- 
tity of ammunition, 
with which, when 
in his possession, he 
could arm his in- 
surgent followers. 
His movement 
from Kansas 
towards Harpers 
Ferry was _ neces- 
sarily slow; and, 
in order that they 
should not mis- 
carry, his plans 
were conducted 
with the greatest 
care and delibera- 
tion. As he was 
obliged to  thor- 
oughly test his 
recruits, before he 
dare trust them in so bold and hazardous 
an enterprise, the process of recruiting re- 
quired no little time. 

Moving with his party from Kansas to 
Tabor, Iowa, where he had a year before 
accumulated some two hundred Sharpe's 


ar- 





rifles, two hundred revolvers, and a large 
quantity of ammunition, and continuing there 
for some time he obtained teams, and trans- 


166 





The Green Bag. 





ported the arms and supplies by slow stages 
to Ohio, and thence to Chambersburg, Penn. 
From that place he proceeded to a farm he 
had rented in Maryland, on the Blue Ridge 
Mountains, about four from Har- 
pers Ferry, known as the Kennedy farm. 
Here he further assured himself of the 
fastness and determination of his followers, 


miles 
stead- 


who now numbered twenty-one men, of 
whom five were negroes. 

While on the route from Kansas, they 
from time to time received some kind of 
military instruction under one Col. H. 
Forbes, who later deserted; and the fear 
that he might betray the object of the ex- 
pedition somewhat delayed Brown’s move- 
ments. 

John E. Cook, who by agreement had 
preceded Brown to the neighborhood of 
Harpers Ferry by nearly two years, had 
secured work at the canal locks, opposite 
Harpers Ferry, on the Maryland side of the 
Potomac River, and later married a woman 
in the neighborhood and opened a school. 
He had then opportunity to become quite 
familiar with Harper’s Ferry and the sur- 
rounding country. 

John Brown assumed the name and be- 
came known in Harpers Ferry and the 
neighborhood as John Smith. From the 
mountain farm, now the headquarters of the 
party, under color of prospecting for ores, 
Brown and Cook reconnoitered the neighbor- 
hood generally. 

They and others of the party often went 
into Harpers Ferry to purchase provisions, 
and at the same time to obtain such infor- 
mation about the armory and arsenal as 
would make the attempt to capture them 
reasonably sure. They also made frequent 
visits to the near-by plantations in Jefferson 
and Clarke counties, Virginia, under pretence 
of business by day, and clandestinely at 





night, for the purpose of communicating | 


with the negro slaves and inciting them to 
join the proposed insurrection. 
Although, as the result proved, he did not 


succeed in inducing them to join him, it is 
certain he had assurances from quite a num- 
ber that they would do so; many of them, 
no doubt, consented in order to get rid of 
him; a few perhaps, intended to wait until 
the success of the attempt should be assured. 
Brown evidently expected that a large num- 
ber would join him, as he added to the arms 
secreted at the mountain rendezvous fifteen 
hundred pikes, with which to arm such 
negroes as might not understand the use of 
firearms. They were conveyed in strong 
boxes, marked “ spades, shovels and picks.” 
These pikes, were deadly-looking weapons, 
consisting of a double-edged blade, fourteen 
inches long by two wide, tapered to a point, 
with cross-guard, and attached to the end of 
a stout pole or handle some six feet long. 
Specimens of them are still in possession 
of persons in the neighborhood. 

A provisional constitution, for the govern- 
ment of the territory expected to be over- 
run, had been drafted and adopted at a 
secret convention of Abolitionists, held in 
May, 1858, at Chatham, Canada. 

John Brown was elected Commander-in- 
Chief, J. H. Kagi, Secretary of War, and 
Richard Realf, Secretary of State. 

It provided for legislative, executive and 
judicial branches. The draft of this provi- 
sional constitution, was captured by the 
Virginia military, together with other papers, 
and a large number of letters addressed to 
Brown from northern accomplices. 

A short time before making the raid, 
Brown issued commissions to the men ap- 
pointed as officers, and he and all of them 
took an oath of allegiance to the provisional 
constitution. 


The time first set for the attack upon 


Harpers Ferry was the 24th day of October, 
1859; but owing to pressure from friends in 
the North, and fearing that the presence of 
his party in the mountain had excited sus- 
picion, he suddenly determined to make the 
attack on Sunday night, October 16. 

The movement, accordingly, began about 
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ten o’clock that night. The town of Harpers 
Ferry lies in an angle between the Potomac 
and Shenandoah rivers, which conjoin there, 
and flow through a gap in the mountain. 
A short distance above the point of junction, 
the Baltimore & Ohio railroad crossed the 
Potomac over a long bridge, where a watch- 
man and lights were maintained. Approach- 
ing from the 
Maryland side, 





prominent citizens to be held as hostages, 
in order, as he explained, to enable him to 
make terms of capitulation in case of being 
| besieged, and also to prevent the use of 
| artillery against him. For this purpose, 
| Captain Stephens of his command, with 
| John E. Cook and others, proceeded to the 
farms of Col. L. W. Washington, John 
Alstadt and 
others, a few 





Brown and his 
party captured 
the watchman 
and extin- 
guished the 
lights on the 
bridge. A 
guard of four 
or five insur- 
gents left to 
occupy the 
bridge, ‘held . 
up” the east- 
bound express 
train, which ar- 
rived shortly 
afteroneo’clock 
A. M. 

At this time 
Hayward Shep- 
pard, a negro 
porter, going 








miles off in Vir- 
ginia, arrested 
them, and tak- 
ing a number 
of their slaves, 
compelled 
them to hitch 
horses to car- 
riages and 
wagons, and 
brought them 
all back to Har- 
pers Ferry ; the 
citizens as pris- 
oners, while the 
slaves having 
pikes placed in 
their hands, 
were ordered to 
join the insur- 
rection. They 
took from Colo- 








upon the bridge 
to ascertain 
what was the 
matter, was or- 
dered by the insurgents to halt and join 
them, and turning to run, he was shot down, 
dying in a short time. 

A detachment of insurgents was sent to 
capture and occupy Hall’s rifle-works, on 
the Shenandoah side of the town; while 
Brown and the main body proceeded to 
occupy the United States Arsenal and build- 
ings lying along the Potomac, a short dis- 
tance from the bridge. A part of his plan 


THE COURT HOUSE 
(In which the trial of John Brown took place). 


onel Washing- 
ton’s house 
some valuable 
relics, a sword 
and a pair of pistols that had descended to 
him by inheritance from General Wash- 
ington. 

The town had now become alarmed, and 
the citizens realized that it was in possession 
of armed men. 

A citizen named Joseph Boerly was shot 
standing in his door. Some citizens by this 
time appeared with arms, and the insurgents, 
seeing they would be resisted, began to 


of campaign contemplated the capture of | withdraw within the armory grounds, leav- 
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ing a small detachment on the bridge, and a 
few occupying the lower part of the town. 
Express riders quickly alarmed the country 
as far as Charlestown, Va., some ten miles 
distant, and by ten o’clock on the morning 
of the 17th, the Jefferson Guards, a military 
company of the Virginia volunteers, and 
citizens singly and in quickly organized 
detachments, armed with whatever was at 
hand, were en route tothe rescue. The Jef- 
ferson Guards crossed the Potomac above 
the town, and came down to the mouth of 
the railroad bridge on the Maryland side, 
fired a volley and charged the bridge, killing 
several insurgents and capturing most of 
the others stationed on it. There 
desultory firing between the insurgents and 
citizens in the streets of the town. 

Mr. Fontaine Beckham, an aged and 
respected citizen and local agent for the rail- 
road company, was shot and killed by the 
insurgents near the bridge, and Mr. George 
Turner, a prominent citizen, a graduate of 
West Point, was killed on High Street by an 
insurgent from the corner of the street be- 
low. About the same time Mr. Samuel 
Young, a citizen of Charlestown, and a 
number of others were more or less severely 
wounded. Military companies from neigh- 
boring towns came in upon the scene during 
the day. Brown and the remainder of his 
party had now withdrawn within the engine- 
house in the armory grounds, barricaded the 
doors and from loopholes fired upon their 
assailants. On the evening of the 17th, an 
attack was made on the small party of insur- 
gents who had occupied the Hall rifle- 
works, when one of them was killed. 


was 


A parley was opened by Brown’s sending 
one of his hostages under parole to return, 
with a verbal proposition to the effect that 
if he would be allowed to retire with his 


men, living, dead, wounded and prisoners, a 
short distance across the bridge, he would 
release the prisoners. 

To this Col. Robert W. Baylor, command- 
ing the volunteer forces, replied, declining 





the proposal, but agreeing that if he would 
release the citizens held as prisoners, he 
would leave the United States government 
to deal with him as to the property he had 
seized. 

Substantially the same proposal, submitted 
in writing, was declined, and operations 
ceased for the night. 

On the night of the 17th, a company of 
United States marines arrived at Sandy 
Hook, on the Baltimore and Ohio railroad, 
a short distance east from Harpers Ferry, 
under Colonel, afterwards General, Robert E. 
Lee. 

They were immediately marched over and 
stationed so as to closely invest the engine- 
house. Early in the morning Colonel Lee 
demanded the surrender upon terms previ- 
ously offered by Colonel Baylor, which were 
declined, and the attack by the marines im- 
mediately began. 

An attempt was made to batter down the 
doors of the engine-house with heavy sledge- 
hammers, but failed. An improvised bat- 
tering ram consisting of a ladder operated 
by an assaulting party of marines led by 
Lieutenants J. E. B. Stuart and Israel Green, 
was successfully used against the doors, 
which gave way, and the marines pouring 
in soon overpowered Brown and his party 
and released the prisoners. One marine 
was killed in the attack and several wounded. 
Brown was twice wounded before he sur- 
rendered, and two of his sons killed. Of 
the twenty-two insurgents who invaded Har- 
pers Ferry, twelve were killed and five taken 
prisoners; two others were subsequently 
captured in Pennsylvania. 

They were conveyed as soon as possible 
on the day of their capture to Charlestown, 
the county seat of Jefferson county, Virginia, 
and confined there in the county jail. 

On October the 20th, there was a formal 
commitment of the prisoners by Roger Chew, 
Esq., a justice of the peace, upon oaths of 
Hon. Henry A. Wise, governor of Virginia, 
Andrew Hunter,a leader of the Jefferson bar, 
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and John W. McGinnis, a constable, and 
upon the admission and confession of the 
prisoners, to wit: John Brown, Aaron C. 
Stephens, Edwin Coppie, white men, and 
Shields Green and John Copeland, free 
negroes. 

At the same time a warrant was issued to 
the sheriff to summons at least eight justices 
of the county to meet at the court-house on 
the twenty-fifth day 
of October, to hold 
a court forthe further 
examination of the 
prisoners as to the 
offenses with which 
they stood charged. 
This court, it may be 
remembered, which 
consisted of not less 
than five justices of 
the county, had the 
rightto acquita party 
charged with a crim- 
inal offense, but not 
the right to convict. 
If of the opinion that 
the party ought not 
to be acquitted, it 
became their duty 





to send the case on 
to the circuit court, 





as a court of oyer 
and fermziner. 
Pursuant to sum- 
mons, the court of 
justices met on the twenty-fifth day of Oc- 
tober, and immediately entered upon the 
examination of Brown and _ his associates 
upon the commitment, which was for trea- 
Upon inquiry of the 
court it was ascertained that the prisoners 
had no counsel. Here Brown arose and 
addressed the court to the.effect that he 
had been promised a fair trial, but he did 
not believe he would have it. He had 
no counsel, but if allowed time would 
have counsel of his own choosing. He 


son and murder. 








JUDGE RICHARD PARKER, 





did not care for the mockery of a trial, 
the court could save itself the time and ex- 
pense of a mere form. The court explained 
that this was only a preliminary examina- 
tion and could not await the arrival of coun- 
sel from the North. The court appointed 
Hon. Charles J. Faulkner and Lawson Botts, 
Esq., to represent the prisoners. 

They were gentlemen of eminent standing 
and_ ability, who 
pledged themselves 
faithfully torepresent 
the cause of the pris- 
oners and_ secure 
them a fair examin- 
ation. The witnesses 
examined were the 
citizens captured by 
Brown’s party, citi- 
zens of Harpers Ferry 
and othe’s who saw 
the operations of the 
insurgents. 

Counsel for the 
prisoners subjected 
the witnesses to a 
rigid cross-examina- 
tion, and threw every 
impediment in the 
way of the prosecu- 
tion it was possible 
to do, under the law 
and rules of practice. 

The examination 
being concluded, the 





prisoners were remanded for trial before the 
circuit court. 

The upholders and apologists of Brown 
have repeatedly charged that his trial was a 
mere formality, and that the temper of the 
people of Virginia was such that he was 
practically condemned before his cause was 
heard. 

In this connection it will be interesting 
to give in full the charge of Judge Rich- 
ard Parker of the circuit court of Jef- 
ferson county to the’ grand jury. Nothing 
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could more fully refute the charge of 


prejudice. 


‘‘GENTLEMEN: In the state of excitement in 
which our whole community has been thrown by 
the recent occurrences in this county, I feel that 
the charge which I usually deliver to a grand 
jury would be entirely out of place. ‘Those oc- 
currences cannot but force themselves upon our 
attention. They must 
necessarily occupy a 
considerable portion of 
the time which you will 
devote to your public 
duties as a grand jury. 
However guilty these 
unfortunate men who 
are now in the hands 
of justice may prove 
to be, still, they cannot 
be called upon to an- 
swer to the offended 
laws of our common- 
wealth for any of the 
multifarious crimeswith 
which they stand 
charged, until the grand 
jury after diligent in- 
quiry, shall decide that 
for these offenses they 
are to be put upon 
their trial. 

“T will not permit 
myself to give expres- 
sion to any of those 
feelings which spring 
up in every heart, when 
reflecting upon the 
enormity of the guilt 
in which those are involved, who invade by 
force a peaceful, unsuspecting portion of our com- 
mon country, raise the standard of insurrection 
amongst them, and shoot down without mercy 
Virginia citizens defending Virginia soil against 
their invasion. I must remember, gentlemen, 
that as a minister of justice, bound to administer 
our laws faithfully and in the very spirit of justice 
herself, I must, as to every one accused of crime, 
hold as the law holds, that he is innocent until 
he shall be proved guilty, by an honest, inde- 


pendent and impartial jury of his countrymen, | 





ANDREW HUNTER 
(Prosecuting attorney in the trial of John Brown), 





and what is obligatory upon me is equally bind- 
ing upon you, and every one who may be con- 
nected with the prosecution and trial of the of- 
fenders. In these cases as in all others, you will 
be controlled by that oath which each of you have 
solemnly sworn, that you will diligently inquire 
into all offenses which may be brought to your 
knowledge, and that you will present no one 
through ill feeling, as well as that you will leave 
no one unindicted 
through fear or favor, 
but in all your present- 
ments you will present 
the truth, the whole 
truth, and nothing but 
the truth. 

“Go beyond this, 
and instead of that in- 
telligent inquiry and 
calm investigation 
which you have sworn 
to make, act upon pre- 
judice or from excite- 
ment of passion, and 
you will have done a 
wrong to the law in 
whose service you are 
engaged. As I said be- 
fore, these men are in 
the hands of justice. 
They are to have a fair 
and impartial trial. We 
owe it to the cause of 
justice as well as to our 
own characters, that 
such a trial shall be af- 
forded them. If guilty, 
they will be sure to pay 
the extreme penalty of 
their guilt, and the example of punishment 
when thus inflicted by virtue of law, will be 
beyond all comparison more efficacious for our 
protection than any torture to which mere pas- 
sion could subject them. Whether it be in 
public or private position, let each one of us 
remember that, as the law alone has charge of 
these alleged offenders, the law alone, through its 
recognized agents, must deal with them to the 
last. It can tolerate no interference by others 
with duties it has assumed to itself. If true to 
herself, and she will be, our commonwealth, 
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through the courts of justice, will be as ready to | 
punish the offense of such interference as she is | 


to punish these grave offenses with which she is | 


now about to deal, in case the offenses be proved 
by legal testimony to have been perpetrated. 
Let us all, gentlemen, bear this in mind, and in 
patience await the result ; confident that that re- 
sult will be whatever strict and impartial justice 
shall determine to be necessary and proper.” 


On the day follow- 
ing the grand jury 
presented a true bill 
against each of the 


prisoners. The in- 
dictment was “ for 
conspiring with 


slaves to produce in- 
surrection; for trea- 
son against the com- 
monwealth; and for 
murder.” 

In each ofthethree 
counts of the indict- 
mentthe specific acts 
of the accused were 
minutely recited. 

Brown being the 
leader of the insurrec- 
tion, was first put 
upon his trial. 

Mr. Faulkner, one 
of the counsel for 
the prisoner before 
the examining court, 
considering his duty 
to have been dis- 
charged, had gone 
home, and the court 
with the consent of Brown appointed Mr. 
Thomas C. Green to assist Mr. Botts in the 
defense. Mr. Green was a lawyer of well 
established ability who later became a judge 
of the Supreme Court of West Virginia, 
which office he filled with distinction to 
the time of his lamented death. In con- 


senting to defend the prisoners, he assured 
the court that he would do so to the very 





JUDGE THOMAS C. GREEN 
(Who with Col. Lawson Botts first conducted the defense of 


John Brown in the Circuit Court. 
case because Brown preferred counsel from the North). 








best of his ability. To those who knew, 
the characters of Lawson Botts and Thos. C. 
Green, their consenting to act as his counsel 
was an assurance that Brown would have a 
fair trial, and one contested at every point. 

Charles Harding, Esq., was attorney for 
the commonwealth, assisted by Hon. An- 
drew Hunter, a leader of the Jefferson ba 
and whose ability was recognized through- 
out Virginia as of the 
firstorder. Mr. Hun- 
ter practically man- 
aged the prosecution. 

The indictment 
being read, Brown 
pleaded “not guilty” 
and addressed the 
court, requesting de- 
lay of several days on 
account of 
wounds, and also in 
order that counsel of 
his own preference 
from the North might 
Upon testi- 
mony of the county 
physician the 
jailer as to his physi- 
cal condition, and he 
also being unable to 
give assurance that 
other counsel would 


his 


arrive. 


and 


arrive, his request 
for delay was over- 
ruled. 


They withdrew from the The ju ry of twelve 


to try the case was se- 

lected with the great- 
est care, and as to intelligence and char- 
acter was above the average of American 
juries. Judge Parker directed the sheriff to 
carefully guard the jury from all outside 
communication. 

On the second day, a despatch from Acron 
Ohio, addressed to Brown’s attorneys, stated 
that there was hereditary insanity in Brown’s 
family, and that witnesses who could prove 
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the fact would, if desired, attend thetrial. The 
despatch being read tothe court, Brown arose 


witnesses for the prisoner being called did 


| not respond promptly to their names, though 


in person and denied that there was insanity | 
came nervous, and addressed the court to the 
effect that his witnesses had not been sub- 


in his father’s family, but admitted that on his 
mother’s side there had been instances of it. 
But he refused to allow the plea of insanity 
to be put in,and remarked to the court, “I 
am perfectly unconscious of insanity, and re- 


most of them were within call. Brown be- 


poenaed, that he had no counsel inwhom he 


| felt confidence, and felt that he could not 


ject so far as I am capable, any attempt to | 


interfere in my behalf with that plea.” 

After further efforts to secure delay, which 
were overruled, the jury was sworn, and his 
prosecution opened. 

The facts expected to be proved in the case 
were presented in detail by the prosecuting 
attorneys. 

The attorneys forthe defense each fol- 
lowed in strong addresses. Mr. Green warned 
the jury that no previous confession of the 
prisoner should influence them, that under 
our code “ no conviction can be made on con- 
fession not made in open court,” and in court 
Brown had pleaded “not guilty.” Asto the 
charge of treason, specific acts of treason must 
be proved; and it required two distinct wit- 
nesses to prove each and every act of treason ; 
also it must be shown that he attempted to set 
up a separate and distinct government, and 
what was the purpose of the treasonable acts. 
Mr. Botts solemnly warned the jury not to be 
influenced by preconceived opinions and pre- 
judices. He proceeded substantially over 
the ground taken by Mr. Green on each 
of the counts of the indictment; treason, in- 
surrection and murder. Both gentlemen 
showed a determination to avail themselves 
of every advantage of the law, and to faith- 
fully and earnestly defend the prisoner. 

A large number of witnesses were examined, 
many of them subpcenaed at the instance of 
Brown. Onthe morning of the 28th Mr. Geo. 
H. Hoyt of Boston, arrived to act as counsel 
for Brown, and after presenting satisfactory 
credentials, was permitted to enter the case. 
During the examination of witnesses Brown 
made frequent admissions as to papers and 
signatures, as he said, to save time. 





Several | 


have a fair trial without time for counsel to 
arrive. 

Mr. Hoyt of Boston, who had been sitting 
in close conference with Brown, also appealed 
for time to acquaint himself with the case, 
though expressing every confidence in the 
gentlemen who had been conducting the de- 
fense. At this point, both Mr. Green and Mr. 
Botts requested permission to withdraw from 
the case, in view of the prisoner having de- 
clared his lack of confidence in them. 

The court assented to the withdrawal, and 
thereupon adjourned for the day. On the 
morning of the 29th, the fourth day of the 
trial, there arrived as additional counsel for 
Brown, Mr. Samuel Chilton of Washington, 
D.C., and Mr. Henry Griswold, of Cleveland, 
Ohio. The court, at request of these gentle- 
men, delayed the trial a few hours to allow 
them time to consult the prisoner,and get 
acquainted with the proceedings. The wit- 
nesses for the defense all appeared and testi- 
fied. The remainder of the day was con- 
sumed in examination of witnesses, and the 
opening addresses ofthe prosecution. 

On Monday, the 30th, Mr. Griswold opened 
for the defense in a temperate and master- 
ful argument, followed by Mr. Chilton along 
much the same line. Both expressed them- 
selves as pleased at the straightforward testi- 
mony of the witnesses, and the fair and im- 
partial rulings of the court. 

Hon. Andrew Hunter closed for the State 
with an elaborate summary of the facts 
proven, and a logical and forceful citation of 
the laws of Virginia applicable to the same. 

Mr. Chilton acting upon the point called to 
his attention and first advanced by Mr. Green, 
asked the court to instruct the jury “that if 
they believed the prisoner was not a citizen 
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the territory intended to be overrun; which, 
taken in connection with his invasion of the 


ree ’ | 
of Virginia, but of another State, they could | 
not convict on account of treason,” which 


instruction was withheld. 


found difficulty in deciding. 


struction the court granted. 

The jury immediately with- 
drew to consider their verdict, 
and returned in an hour with 
the verdict of “ Guilty.” 

The eulogists of Brown, in 
order to present him in the 
rdle of a martyr, have as- 
sumed that not Brown, but 
the Abolition party had been 
on trial in Virginia, and that 
-Brown, being in the hands of 
the Virginians, was hurried 


through a mere form of trial, 


and was the victim of a judi- 
cial murder. 

There is, however, nothing 
to justify this assumption. 
The specific acts, under each 
count of his indictment — in- 
citing slaves to insurrection, 
treason against the common- 
wealth, and murder— were 
fully proven, and the penalty 


for each, under the laws of Virginia, was | 


death. 


Could Brown’s crimes have been commit- 


Exception was 
taken to this ruling, and is said to have 
‘been the only point the court of appeals 
He also asked 
the court to instruct to the effect that the 
jury ‘‘ must be satisfied that the place where 
the offense was committed was within the 
boundary of Jefferson county,’ which _ in- 





























COL. LAWSON BOTTS 
(Who with Judge Green was first employed 
in the defense of John Brown in the 
Circuit Court). 


| closures. 


state, established both the animus and act 
of his treason. 

The pikes and firearms put in the hands 
of the negro slaves, the capture of the 
arsenal and killing of citizens, showed be- 
yond question that his intention was to incite 
and lead a servile insurrection, and was not, 
as was pleaded in his defense, a mere at- 


tempt to run the slaves off 
into free territory. 
Exception was taken by 
the counsel for Brown to the 
jurisdiction of the court, upon 
the ground that he was ar- 
rested by United States 
troops, and within the armory 
yard, which was United States 
property; and consequently 
the jurisdiction was ina United 
States court. But the court 
overruled this plea to juris- 
diction ; first uponthe ground 
that the offenses were com- 
mitted outside as well as in- 
side the armory yard, and 
secondly, that the State of 
Virginia had not divested it- 
self of legal jurisdiction over 
the property when it was ac- 
quired by the United States, 
but had always exercised 
jurisdiction over criminal of- 


fenses committed within the government en- 


The precedent was cited of the trial and 


conviction of Ebenezer Cox for the killing 
of Colonel Dunn, superintendent of the 
United States armory at Harpers Ferry, the 
murder having been committed in the office 
of Colonel Dunn within the armory en- 
closure. 

Cox was tried and sentenced by the cir- 
cuit court of Jefferson county, Virginia, and 
was hanged at Charlestown. Application 
was made by counsel for Brown to the su- 


ted in Maine, Massachusetts or any New 
England state, and his trial have been con- 
ducted in any of their courts, under a sim- 
ilar penal code, his conviction would have 
been inevitable. 

The provisional government to 
Brown and his followers swore allegiance 
clearly provided for the seizing and confis- 
cating the property of slaveholders, and the 
setting up of the provisional government in 


which 
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preme court of appeals in Virginia, in arrest 
of judgment. The application was refused 
by the court of appeals and Brown was ex- 
ecuted on the second of December, 1859, 
the day appointed in the sentence of the 
circuit court. 

While in prison awaiting his trial, Brown 
deported himself with something of dignity, 
and while having fully reaffirmed the state- 
ments made before his trial, that his inten- 
tion was to incite the 
slaves to insyrrec- 
tion, he justified his 
acts as being im- 
pelled by conscien- 
tious convictions and 
warrant of Scripture. 

At his request his 
will was written by 
Mr. Hunter, his chief 
prosecutor, with 
whom he had be- 
come friendly and 
confiding. 

He went 
execution with com- 
posure and met 
death without trepi- 
dation. 

In reviewing the 
trial, it was probably 
a mistake in Brown 
to have dismissed his 
original 
while they could not 
have prevented his 


to his 


counsel; 


conviction, yet being better acquainted with | 
the laws of Virginia and the rules of prac- | 


tice in Virginia courts than the gentlemen 
who succeeded them, they would have per- 
haps secured for him some of the law’s 
delays. 

The acts of Brown for which he suffered 
the penalty, were either the acts of a bold 


and aggressive fanatic, or those of an incar- | 
. . . | 
The consensus of fair opinion | 


nate fiend. 





SHERIFF JAMES CAMPBELL in a 
(Who executed John Brown). 


A fanatic is aptly described as one, who, his 
mind run away with an idea misconceived, 
or its importance unduly magnified, would 
deluge a world in order to extinguish the 
fire in a haystack. 

Ignorant of negro character, as well as of 
the true relation between master and slave 
in the southern States, Brown had totally 
misconceived the nature of the institution 
he attempted to overthrow, and unduly mag- 

nified the supposed 
unhappy condition 
of the slaves. 

He determined 
upon a_ procedure 
entirely dispropor- 
tioned to the end to 
be obtained. He de- 
liberately proposed 
to subject the slave- 
holders of the South 
to the unnamable 
horrors of a servile 
insurrection, and if 
necessary to destroy 
them, a people of 
the highest develop- 
ment, culture and 
refinement of the 
Anglo-Saxon race, 
in order to set free 
some four millions 
of late Africans held 

servitude so 
mild that they were 
hardly conscious of 
it; and who, when he offered them the op- 
portunity to rise, and placed the deadly 
pikes in their hands, were outraged at the 


| suggestion of rising against their masters, 


and fled to them in terror for protection. 
An undertaking more diabolic or fanatical 


| can hardly be imagined. 


But whether fiend or fanatic, felon or 
martyr, John Brown will remain a unique 


character in our national annals. He was 


has attributed to him the former attribute. | unquestionably a prime factor in hastening 
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the end of slavery, a riddance for which, 
barring the terms and incidents of its depar- 
ture, the whole country to-day congratulates 
itself. But with the overthrow of slavery 
there was also overthrown that splendid so- 
cial feature which made of the South an 
Arcadia, at once the admiration and envy of 
the outer world; a social state under which 
was developed and presented to our country 
its first president, and a line of statesmen, 
soldiers and jurists whose names and achieve- 
ments are interwrought in our national 





foundations, and adorn the best pages of our 
country’s history. 

Upon the ruins of that ancient social fabric, 
founded upon agriculture and slave labor, 
there is erected another, based upon indus- 
trial development. The former will be 
known in history as an extinct civilization — 
the latter, the ‘‘ New South” is a living, po- 
tent reality. In the place of slavery, local 
in.the South, there is settled upon our whole 
country —the nightmare of the unsolved 
“negro problem.” 
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(SUG)JESTIVE CASES. 
Ill. 


(W apsworTH v. DuNNAM, Supreme Court of Alabama, May 17, 1898 ; 23 So. Rep. 699.) 


- 
To prove a jury issue, we usually resort 
To witnesses, or data of a circumstantial sort ; 
But is there any reason why opponents should de- 
mur 
If the thing can prove itself, i. e., ves tpsa loguitur ? 
On its face 
It seems absurd 
To raise objection ; 
But a case 
Has just occurred 
That’s worth reflection : 


THE FACTs. 


2 


In an action on a note for the balance of a debt, 
The alleged consideration lay in goods sometimes 
termed “wet,” 
— Labelled here as “ Ginseng Cordial”; and the 
law (it chanced) was plain, 
That a claim based on intoxicating liquors would 
be vain. 
So a spirited debate 
Of course took place, 
On the evidential weight 
In such a case 
Of the various modes of proving how the liquor 
really acted ; 
And the controversy thereupon becoming quite pro- 
tracted, 
The notion was suggested 
By the counsel for the Cordial 
That the thing itself be tested 
By the jury, as an ordeal. 


ARGUMENT FOR ADMISSION. 
4; 
Should these contents be really spir. frumentz, 
This test will furnish evidence in plenty. 
The jurors, if they’ll smell or taste or drink 
The stuff will know exactly what to think. 
Besides, should they experiment ad /zdit., 
They might be put in as a fv// exhibit! 
So if the Court thereon infer 
That this had brought them half-seas-over, 











(I 


Plainly, res psa loguitur, 
And plaintiff ought not to recover. 


OPINION OF THE COURT. 


4. 

We do not doubt the jury would be ready 

To learn in this way if the liquor’s heady. 

But parties may not offer drink or meat 

To jurors ; and we certainly shall treat 

— That is — not now! — we mean, that in reality 

You’re treating them, with too much Cordiality. 
Here’s to you! with a guaere: 
Could a verdict stand, if beery? 


5. 
Moreover, every juror must report 
His private knowledge here in open Court ; 
So should this test produce intoxication, 
He could not share his weighty information ; 
Nor could he even take judicial note — 
His fellows were on board the self-same boat ; 
E. g., should he discover this was rum, 
in legal view the word would still be, Mumm! 
In short, they couldn’t know it, 
— However plain they’d show it! 


MORAL. 
) This ban emphatic 
Of proof dram-atic, 
While granting as a rule ves tpsa loguitur, 
Rests on the notion 
That tests by potion 
Might make the juryman a tipsy locutor. 


(2) It’s somewhat risky, 


When sued for whiskey, 

To plead the Cordial bottle’s true contents ; 
You won't be able, 

Whate’er the label, 

To “set up” for the jury your defense. 


(3) There’s many a slip 


*Twixt cup and lip; 

These jurors, when they were not charged with 
Cordial, 

As like as not 

Wished they had got 

A chance to put it through the potent ordeal. 
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“THE OLD COURT — NEW COURT CONTROVERSY.” 


By JoHn C. DOOLAN, OF THE LOUISVILLE, Ky., Bar. 


HAT is known in Kentucky as the 

controversy between the “‘ Old Court” 
and the “‘ New Court,” ended in the triumph 
of the “Old Court,” the supremacy of the 
constitution and the establishment of prin- 
ciples, which make possible the success of 
popular government. Had the first voice of 
the people been mistaken for the voice of 
God — had three men been less patriotic and 
more subservient to popular clamor, the re- 
sult would have been different, and Ken- 
tucky’s experiment in self-government might 
have served as a warning to her sister States 
and to the world at large. 

This remarkable contest occupied the at- 
tention of the people of Kentucky and, in- 
deed, of the whole country for nearly five 
years—from 1821 to 1826. Its importance 
was magnified by the fact that it was almost 
the first and was certainly the. fiercest con- 
flict in the history of our government be- 
tween the two codrdinate departments, the 
legislature and the judiciary. 

Owing to conditions unnecessary to men- 
tion at this time, the people of Kentucky 
had during the first administration of Presi- 
dent Monroe, plunged into a career of spec- 
ulation that in a few years resulted in almost 
universal bankruptcy. 

In obedience to the clamors of the popu- 
lace, the legislature had passed a law for 
the benefit of debtors, giving them a right 
of replevin for two years upon debts (though 
reduced to judgment and execution), unless 
the creditor would consent to receive in pay- 
ment a depreciated currency. Manifestly we 
would say this worked a material change in 
the effect of the contract between the parties 
and was an impairment of the obligation of 


that contract and, therefore, a violation of. 


natural justice as well as of the Constitution 


of the United States which forbade the pas- 





sage of such a law by the States. The situa- 
tion, however, was deplorable; the people 
were desperate. They found the legislature 
and the executive such willing servants that 
they hardly expected anything else from the 
judiciary. 

Of course such a law soon came before 
the courts, and it was speedily declared un- 
constitutional by the Court of Appeals and, 
bad as the policy of such a law may have 
been, all questions about it were soon lost 
to view in the assaults now made upon the 
court that had dared to thwart the popular 
will. 

The judges of the “ Old Court” were John 
Boyle, William Owsley and Benjamin Mills. 
They held their offices by appointment for 
life, or during good behavior, and could be 
removed only by impeachment or by address 
— in either case upon a two-thirds vote, and, 
while their opponents had a large popular 
majority, they did not have the two-thirds 
vote in the legislature required by the 
Constitution. The legislature finding itself 
unable to remove the judges, made a bolder 
attempt to abolish the court and claimed the 
right to pass that measure by a bare major- 
ity. With calm dignity the judges held that 
the attack on the court was an attack upon 
the Constitution and, through it, upon the 
liberties of the people, and this act too they 
declared to be null and void. Nevertheless 
the governor sanctioned it and appointed, 
as the four judges provided for in the act 
establishing a new court, William T. Barry, 
Chief Justice (afterwards Postmaster General 
under President Jackson), James Haggin, 
John Trimble and Rezin H. Davidge as as- 
sociate judges. 

The “New Court” organized and for 
nearly two years assumed authority as the 
Court of Appeals of the State. Francis P 
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Blair was elected clerk and, by order of his 
court, forcibly took the records of the ‘Old 
Court” from Achilles Sneed, the venerable 
clerk of that court. At the end of two years 
popular reason was restored and with it the 
judges of the ‘“‘ Old Court” resumed full dis- 
charge of their judicial functions, although at 
no time had they abandoned their post of 
duty. 

Much has been written and told concern- 
ing the long campaigns that were waged be- 
fore this controversy was ended. While it 
was at its height the periodicals of that day 
—the “ Patriot” on the side of the ‘‘ New 
Court” and the * Spirit of 76” on the side of 
the “ Old Court” — contained many articles 
that for elegance of diction and force of logic 
might well compare with any papers in the 
Federalist. Little, however, has come down 
to us to show the extraordinary crises out of 
which these troubles arose and the important 
bearing which their solution has had on 
constitutional government. History repeats 
itself and, while some of the questions grow- 
ing out of this conflict are perhaps forever 
settled, there are others still coming up to 
Moreover we 
ought not lightly to dismiss a cause— albeit 
a lost cause—espoused by such men as 
Bibb, Rowan, Barry, Sharp and many others, 
and it is therefore proper to briefly review 
the conditions out of which these difficulties 


harass and to perplex us. 


arose. 

The United States Constitution of 
course, recognized as the prototype of all 
existing State constitutions mapping out (as 
Montesquieu had indicated) the three dis- 
tinct departments of government — legisla- 
tive, executive and judicial. From the time 
of its adoption down through the troubles 
with France, Spain and England to the end 
of the second war for independence in 
January, 1815, the affairs of the United States 
as a nation and as collective States were con- 
ducted on a war footing. Few real or severe 
tests of the Constitution had been made. A 


is, 


common danger united the people and occu- 








} 





pied their attention to the practical exclusion 
of internal finances and economics. The 
people knew little of the workings of their 
government and even less of the problems of 
peace, such as the currency or commercial 
relations. 

Long wars in Europe had done much to 
drive specie out of circulation and to sub- 
stitute an inflated paper currency: In this 
country commerce was practically restricted 
to exchange and barter. There was very 
little specie here and, it is believed, only one 
bank during the Revolution— that estab- 
lished by Robert Morris in aid of the Con- 
tinental Congress. In 1789 there were but 
three; in 1800 twenty-six; in 1805 thirty- 
eight; in 1811 eighty-eight; but two years 
later an abnormal demand for paper cur- 
rency had increased the number of banks to 
two hundred and eight. A large propor- 
tion of the specie of the country was in New 
England which had kept up a sort of com- 
mercial intercourse with other countries 
(with neutrals if not with enemies) despite 
embargoes and proclamations. Most of the 
banks were located there. 

In the South and especially in the new 
State of Kentucky, then known asthe “ West,” 
there was but little money of any kind and 
the development of Kentucky’s vast re- 
sources offered a promising field for invest- 
ment and speculation. Of course the money 


| for such purposes had to come from the 


East, mostly from Philadelphia. Philadelphia 
merchants supplied nearly all the increased 
and increasing demands of people in the 
new State for necessaries — then comforts — 
then the luxuries of life. In this way the 
population of Kentucky came to constitute 
one large class of debtors, the creditors re- 
siding outside the State. 

The country was already suffering from 
the want of confidence caused by a depre- 
ciated paper currency, but the people seemed 
to think that the remedy lay in having more 
banks and more paper money. In 1814 the 
bank of Kentucky had come near suspending, 
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and the legislature established the unwise 


precedent of passing a temporary law allow- | 


ing a twelve months’ replevin on executions, 
unless notes of that bank should be taken in 
payment—a very unfortunate step as the 
sequel shows. 

On January 26th, 1818, the Kentucky 
legislature, by a single act, incorporated 
thirty-nine different banks and, by amend- 
ments, eight days later added six more, 
making forty-five in all. These banks had 
practically no restrictions as to control or 
amount of stock or payments of subscriptions 
to stock. They were without supervision 
allowed to issue notes to an amount not ex- 
ceeding three times their capital stock. By 
the end of the year 1818 there were fifty- 
nine banks in the State of Kentucky. The 
State then had a population almost exclu- 
sively engaged in agriculture, and Lexington, 
its largest town, had not more than 5,000 in- 
habitants. 

Meantime, to relieve the situation all over 
the country, the Second Bank of the United 
States had been chartered with the purpose 
of forcing the State banks to resume specie 
payments and of providing a currency re- 
deemable in specie anywhere in the country. 
The mother bank had secured a large part 
of the specie of the country and had im- 
ported more than $700,000.00. It was lo- 
cated at Philadelphia, with eighteen branches 
in different sections, two in Kentucky, one 
at Louisville and one at Lexington. The 
notes of these branches being redeemable in 
specie, they were eagerly taken up in Ken- 
tucky by exchanging large quantities of State 
bank notes at a great discount. In this way 
the United States Banks became the creditors 
of the State banks. “ Hard times” coming on 
in the East, the United States Bank ceased 
to issue notes or make discounts (in great 
measure) in Kentucky, withdrew its specie 
from this State for use in the East and began 
to press the State banks on their notes, and 
those banks in turn began to press the 
people who owed them. In a little while 








| the paper banks with their paper capital had 
gone to pieces and their depositors were left 
penniless and in debt. The people had idly 
imagined that with such an abundance of 
money, pay-day need never come and with 
that feeling had almost universally borrowed 
largely more than they could ever possibly 
pay. The rush of immigrants to this State 
and the introduction of the steamboat into 
the navigation of the Ohio had induced 
the most wild and reckless speculation. Im- 
provements were projected that could not 
have been called for in fifty years by the 
growing civilization of the country. Be- 
lieving that their wealth was assured, the 
people had spared themselves no luxury or 
piece of extravagance and when the cloud- 
burst of financial ruin broke over them, they 
were totally unprepared for the storm. 

At first the United States Bank was 
charged with all the trouble and, indeed, it 
was responsible for much of it. It had 
nearly all the specie and was about to take 
it out of the State. It held large claims 
against State banks bought at a great dis- 
count. It had made any number of loans 
to private persons which were now maturing. 


| In response to popular demand, the Leg- 


| islature tried to drive out the United States 
banks, to tax them out of the State so as to 
give room for the rag-money banks of its 
own creation. In 1818 a tax of $400.00 
per annum was laid on each branch in this 
State. In January, 1819, this tax was in- 
creased to $5,000.00 per month or $60,- 
000.00 per year. March 6, 1819, the United 
States Supreme Court held, in the case 
of McCullough v. State of Maryland, that 
the States could not tax the United States 
Bank or its branches, and then, for the first 
time, the people of Kentucky seemed to 
realize that the Supreme Court of the 
United States could have any authority 
over them and Judges Boyle, Owsley and 
Mills of the Kentucky Court of Appeals, 
were severely censured for respecting its 
opinions. 
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Matters went on from bad to worse. 
ruptcy stared the whole State in the face. 
In every county the property of debtors 
was being sold or rather sacrificed under 
the forms of law, and none could’ buy but 
the creditor himself, who fixed his own 
price. The whole people cried out for pro- 
tection from their own improvident contracts. 
In those days under the second constitution 
of the State, the legislature met annually, 
At the annual elections in 1819 all other 
lines of distinction were broken down and 
the candidates arrayed as Relief and Anti- 
Relief. 

The plan of the Relief candidates was to 
administer some remedy that would allow 
the people to escape the consequences of 
their recklessness and improvidence. The 


Bank- | 





would be allowed. This act, by its terms, 
was to continue for only about one year. It 
was the first of two acts directly questioned 
by the Court of Appeals, and while not so 
bad in effect as the second (for the Bank of 


| Kentucky was comparatively safe) it estab- 


lished a dangerous precedent. 

At the August elections in 1820 the Relief 
party was again successful. At its next ses- 
sion the legislature, on November 29th, 
1820, chartered the Bank of the Common- 
wealth with the purpose of making money 
plentiful and of driving out the Bank of 
Kentucky (which was a conservative in- 
stitution), although the State was a part 


| stockholder. 


Anti-Relief party, comprising all the creditor | 
| amount of its capital stock. Its function was 


class and most of the sober thought of the 


community, held that to ignore the binding | 


force of the contracts made, would put a 
premium on dishonesty and would work 
greater evils than those under which the 
body politic was then groaning. 


The Relief party carried the election bya | 


large majority. On December 16, 1819, the 
legislature, over Governor Slaughter’s veto, 
passed a stay law absolutely suspending for 


The capital of the new bank was $2,000- 
000.00, owned exclusively by the State. It 
was authorized to issue notes in double the 


to loan money on mortgage to the citizens in 
the various counties, distributing its loans 
on the basis of population. 
to be loaned in the year 1821, except for 
the purpose of paying debts or buying stock 
or produce. The funds of the State, derived 
from the sale of certain public lands and the 


No money was 


unappropriated revenues, were pledged for 


| the payment of the capital stock. 


sixty days the issue of any execution on any | 


judgment and all proceedings on outstanding 
executions. This was to give time for de- 
vising some plan of relief for debtors. Feb- 
ruary 10, 1820, an act was passed repeal- 
ing the charters of the forty-five “ wild-cat”’ 
banks that had done so much (as recited in 
the preamble to the act) to endanger the 
public safety; but this very just measure 


came too late. The mischief they were 


capable of doing had already been done. | 


The next day, and’ before the sixty days’ 
stay law had run out, an act was passed 
allowing a two years’ replevin on execu- 


tions, unless the plaintiff would endorse on | 


the execution that notes of the Bank of 


Kentucky would be taken in payment, in 
which event only twelve months’ replevin 


All measures of relief thus far having 
proved ineffectual, on December 25, 1820, 
the legislature passed another law to give 
further time to debtors and to help the notes 
of its new bank to circulate. This act al- 
lowed a further replevin of two years on ex- 
ecutions unless the plaintiff would endorse 
on the execution that he would take in pay- 
ment either notes of the Bank of Kentucky, 
or notes of the Bank of the Commonwealth, 
in event of which endorsement only three 
months’ replevin should be allowed. If only 
notes of the Bank of Kentucky would be 
taken, then twelve months’ replevin should 
be allowed. It was further enacted that all 
executions issued prior to July Ist, 1821, 
should remain in the clerk’s office for ninety 
days after date of issue and should be re- 
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turnable one hundred and twenty days after 
coming to the sheriff's hands. 

The effect of all this legislation was simply 
to compel a creditor to take his debt in de- 
preciated paper currency worth only half its 
face value, or to wait two years before get- 
ting any of it, taking the chances of both 
principal debtor and his surety in 
plevin bond being utterly insolvent at the ex- 
piration of that time. Indeed, the policy of 
the laws allowed a replevin upon a replevin, 
amounting in all to a delay of four years. Of 
course, the creditors protested vigorously 
against the enactment and enforcement of 


ne re- 


any such laws and the matter was speedily 
carried into the courts. Many of the credit- 
ors resided in Philadelphia. The United 
States Bank was also located there and all 
the Philadelphia creditors combined to secure 
the defeat of these laws, so seriously affecting 
their rights. They were represented in the 
United States courts by Messrs. John Ser- 
geant of Philadelphia and Langdon Cheves 
of South Carolina, two of the most eminent 
lawyers in America. 

Before long the question came up before 
the State courts. In 1822 Judge Clark of the 
Bourbon Circuit Court, in the case of Wil- 
liams v. Blair, promptly declared the endorse- 
ment and replevin laws unconstitutional and 
void as to contracts made before their pass- 
age, The legislature was then in session, 
and an attempt was made to remove him 
from office, which failed because some of the 
leaders thought best to wait until the highest 
court of the State had reviewed his judg- 
ment. 

About the same time the General Court, 
in the case of Lapsley v. Brashear, had up- 
held the constitutionality of these laws and 
both cases came before the Court of Appeals 
at the same time. Threats of legislative ven- 
geance and popular revolution were freely 
indulged in for the purpose of influencing 
that tribunal— but all in vain. 

On October 8th, 1823, the Court of Ap- 
peals affirmed the case of Blair v. Williams 





and reversed Lapsley v. Brashear and held 
the obnoxious laws unconstitutional, the 
judges all concurring and each delivering an 
opinion. This precipitated open war by the 
legislature upon the judiciary. 

It is curious to note that in the two cases 
which brought on these difficulties, the 
debtors were represented by ex-Chief Jus- 
tice Bibb, Haggin, Barry and Rowan, while 
the creditors were represented by Wickliffe, 
Harrison and Breckinridge. In the troubles 
that ensued, Bibb, Haggin, Barry and Rowan 
took the most active part against the “ Old 
Court,” while Wickliffe was its most promi- 
nent defender. Can it be that their views on 
this question were influenced by their zeal 
in behalf of their clients? 

When the legislature met about the first 
of December, 1823, it protested against the 
decision of the Court of Appeals; but the 
people in the August election previous had 
not anticipated that the court would dis- 
regard their threats, and so it happened that 
a majority against the court was wanting 
and nothing could be done in that session. 

At the elections in August, 1824, the 
questions came before the people again, and 
Gen. Joseph Desha, by a large popular ma- 
jority, was elected governor on a platform 
which called for the removal of the judges 
from office. The same ticket had a large 
majority in the legislature, and at the session 
of 1824 an attempt was made to remove the 
judges by address. One of the most excit- 
ing struggles ever known in a parliamentary 
body then ensued. For days the contest 
was protracted, but at last the attempt failed 
for lack of a two-thirds majority, the vote 
standing sixty-one to thirty-eight in the 
House, and twenty-three to twelve in the 
Senate. 


The opponents of the judges charged 
treachery on the part of four or five members 
in the House and one in the Senate, and 
claimed that if the voice of the people had 
been obeyed, the vote would have stood 
sixty-eight to thirty-two in the House and 
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twenty-four to eleven in the Senate, citing 
the fact that General Desha had carried 
counties returning seventy-eight out of one 
hundred representatives. 

Not to be daunted, the Relief party began 
to cast about for some methods of revenging 
themselves on the judges who refused to do 
their bidding. The governor recommended 
that, since the judges could not be removed 
from office, their offices should be removed 
from them—=in other words, that the act 
organizing the Court of Appeals should be 
repealed and a new act organizing a new 
court should be immediately passed, where- 
upon he would appoint, as judges of the 
“New Court,” only men known to be par- 
tisans of the relief party. 

This plan was adopted. A bill to that 
effect was introduced and at midnight of De- 
cember 24, 1824, ‘‘amid scenes of the 
wildest excitement, in which personal en- 
counters were narrowly averted, while the 
governor and lieutenant governor were 
mingling in the tumult on the floor of the 
House,” the bill was passed by a vote of a 
bare majority and it at once received the 
Governor’s sanction. From this time on the 
contest assumed new shape. The ‘“ Old 
Court” declined to recognize the “ New 
Court” as having any authority whatever. 
The adherents of the Anti-Relief party bitter- 
ly assailed the relief partisans for their attack 
upon the Constitution and charged them with 
responsibility for the anarchy that ensued. 
The names of the two parties were now 
changed to ‘‘ Old Court” and ‘ New Court.” 
The latter party justified its action by citing 
the act of Congress in the early part of Mr. 
Jefferson’s administration abolishing the 
offices of sixteen United States circuit 
judges, appointed by Mr. Adams just before 
his term expired; and also the acts of the 
legislature of Kentucky twenty-five years 
previous abolishing the courts of quarter ses- 


sions. 
The ‘‘ Old Court” party replied that in both 
cases those courts had been established by 





the legislative body itself while the Conszi- 
tution had established the Court of Appeals 
and left only its organization to the legis- 
lature. 

The “New Court” people claimed that 
the legislature had previously reduced the 
number of judges of the Court of Appeals 
from four to three, but their opponents said 
that had only been attempted in case a va- 
cancy should occur, and it was an entirely 
different thing to legislate out of existence 
the court itself; that the constitution in- 
tended the Court of Appeals to be a check 
upon the other departments of government 
and had provided a check upon 7¢ by the 
power given to the legislature to remove a 
judge by impeachment or address; that, 
unless the Constitution should be observed, 
there could be no security for the people 
from absolute tyranny on the part of the 
legislature and that the independence of the 
judiciary from legislative influence was ab- 
solutely essential to free government. The 
“ Old Court” met and on January 28, 1825, 
issued an address to the people of Kentucky 
which is one of the ablest and most dignified 
State papers ever composed and a most 
masterly vindication of their course. 

Replying to the resolutions of the legisla- 
ture they say: — 

“We will not dwell long upon so much of the 
preamble as defies public opinion — applauds the 
people — bows to their power, and places the 
legislature so near the people in affection and 
interest as absolutely to supply the place of and 
become the people — while we are placed at a 
freezing distance, arrayed against the people, 
usurping their rights — subjecting them to control 
—and attempting to tyrannize over them — and 
raised above them by our exorbitant salaries [the 
judges received a salary at this time of $1200 per 
annum]... We stand this day in a defensive 
attitude against the united energies of the other 
departments of government, struggling to support 
the Constitution of our country, which we assert 
is assailed by the proceedings in question. After 
all, what is this war? The laws of God and man 
have said— “Pay what thou owest.” Justice 
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and honor say the same — and the Constitution of 
the Union has in substance said the same, and 
has added that the legislature shall not prevent 
it. We have said no more, and for this we are 
called in question . . . We will not dwell upon 
the evils which may result from such a state of 
things. Without invoking the powers of imagi- 
nation to our aid, we may conceive of the pros- 
trated rights of a litigant, contending in this court 
against the fearful odds of executive and legis- 
lative influence thrown into the scale of his ad- 
versary ; and his judges watching the legislative 
nod, and effectuating the ruin of this litigant, by 
sacrificing his life or his fortune at the shrine of 
popularity. He, perhaps, is humble and obscure ; 
but armed with the justice of his case, while his 
adversary is popular and wealthy, commanding 
the homage and obeisance of all around him, and 
able to call to his aid legislative and executive 
influence and decide the contest.” 


After issuing this address the ‘“‘ Old Court” 
adjourned and waited to hear from the 
people until after the August elections in 
1825. The most furious campaign followed. 
Nearly all the lawyers sided with the ‘“ Old 
Court” and by so doing brought down upon 
their devoted heads and their noble calling 
the most fiery denunciations. The people 
were told in effect that the lawyers were the 
enemies of all mankind and were conspiring 
with the old judges to take away their 
property and to enslave them. They lost 
sight of the fact that there would probably 
be lawyers on both sides in every case. 

The “Old Court” party bitterly denounc- 
ing the “ midnight caucus” that had brought 
to life the ‘‘New Court,” as an invasion of 
the Constitution and of the people’s liberties, 
sounded the alarm and, from every town and 
hamlet, the warning cry was taken up. 

The elections of 1825 came on and the 
‘*Old Court” party was triumphant, carrying 
the State by a majority of 8000. The “ New 
Court” adherents, though beaten, rallied 
again and renewed the struggle with even 
more bitterness than before. They claimed 
that the people had been bribed; that they 
had not understood the questions submitted 





to them, and with scarcely a lull the storm 
was renewed. The “ Old Court,” claiming 
that it had been vindicated, began again to 
hold regular sessions and to decide cases 
submitted to it. The “ New Court ” (by its 
opponents called the ‘“ Fungus Court” and 
the ‘Desha Moot Court”) did the same. 
Some of the judges of inferior courts obeyed 
the mandates of one court; some obeyed 
those of the other; some obeyed both. Had 
this continued long, civil war must have re- 
sulted. All respect for law and public 
authority was fast dying out, and the whole 
country looked on while two sets of men 
claimed authority as the Supreme Court of 
the State when the Constitution provided 
for but one. 

Numerous personal conflicts all over the 
State were provoked by the violence of 
political discussion. On the night before 
the meeting of the legislature, in 1825, 
Solomon P. Sharp, a distinguished lawyer, 
ex-attorney general of the State and one 
of the most prominent leaders of the “‘ New 
Court” faction, was shot down by an assas- 
sin, Jeroboam O. Beauchamp, who claimed 
to have a private grievance against him. 

So great was the violence of party feeling 
that his murder was immediately charged to 
the ‘‘ Old Court” party who in turn held the 
leaders of the “‘ New Court”’ party responsible 
for bringing personalities into the campaign 
and provoking Beauchamp to commit the 
murder. Beauchamp’s father claimed that 
Governor Desha had promised a pardon to 
his son as an inducement to implicate some 
of the “Old Court” party. 

Patrick H. Darby, editor of a Frankfort 
paper and an “ Old Court”’ adherent, was 
openly charged with being accessory to the 
murder, though clearly without foundation, 
and the widow of the murdered man was 
dragged into the public prints in order to 
help fasten the charge on him. As a result 
of this, T. B. Monroe, reporter of the Court 
of Appeals and a “ New Court” man, was 
caned by Darby, who in turn was indicted 
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for assault and battery. About the same 
time a son of Governor Desha was charged 
with the murder of a man for his money in 
Harrison County —was three times tried 
and convicted of the murder and sentenced 
to be hung. The “New Court” party 
claimed that it was a persecution by the 
“Old Court” party and the latter taunted 
the sorrowing father with faithlessness to 
official duty because he yielded to parental 
impulses and sympathized with his son. 
Finally the parent, broken-hearted, unlike 
the first Brutus in Roman history, pardoned 
his son and soon after, his term of office 
having expired, retired forever from public 
life. 

The contest, which at first was conducted 
on a high plane and brought into play the 
powers and the classical attainments of 
Rowan, Barry, Kendall, Sharp, Bibb and 
Desha on the one side and Robertson, Mar- 
shall, Crittenden, Wickliffe and Hardin on 
the other, had now progressed so far towards 
anarchy that the very safety of the State was 
threatened. 

The venerable Governor Shelby (first 
governor of Kentucky), in writing from his 
home on June 20, 1825, said :— 

“The interference of the legislature has par- 
alyzed the exertions of the people and effected 
an entire destruction of all confidence between 
man and man. Although this system was sanc- 
tioned by the will of the majority of the legisla- 
ture, that does not justify it. The Constitution 
must be a shadow if it be made to yield to the 
will of each impassionate majority and those 
essential principles of a free government for 
which we have fought and bled must cease to be 
our pride and boast.” 


A writer in the “Spirit of ’76,” who 
signs himself “‘ Plebeian,” in a card to Gov- 
ernor Desha, gives the following description 
of the situation at this time : — 


“The condition of Kentucky is acknowledged 
to be a good one. 
State in the Union. 
intelligent. 


It is inferior to that of no 
The people of Kentucky are 
Their soil is prolific. Their climate 





propitious. In these particulars they are emi- 
nently blessed ; yet these people, so much favored 
by a beneficent Heaven, so much signalized by 
their peculiar natural capacities are oppressed 
with debt; their currency depreciated; their 
Constitution disregarded ; their laws powerless ; 
their lives and their property insecure ; them- 
selves driven to the verge of civil war; industry 
deprived of its incentives and despoiled of its 
rewards ; fraud sanctified by law; the improvi- 
dent living on the provident ; the idle fattening on 
the sweat of the laboring; dishonest bankruptcy 
considered honorable ; solvency, criminal ; refus- 
ing to pay debts, a badge of patriotism ; attempt- 
ing to exact payment, called oppression; the 
punctual, laboring citizen denominated “ aristo- 
crat,” “tory”; the lazy and dissolute, who live 
by fraud and stealth, lauded as patriots, whigs, 
republican ; travellers murdered for their money 
and no punishment inflicted ; citizens murdered 
weekly and no murderer hung ; the fines inflicted 
on those who support “the powers that be,” 
remitted; the honest alarmed; the upright 
miserable ; the State degraded. This is a faith- 
ful, but very imperfect picture of the condition of 
our country. Who so blind as not to see the 
causes of all these effects, in an unjust and un- 
constitutional administration of the government? 
The best form of government corruptly or fool- 
ishly administered will be oppressive.” 


This may sound extravagant to people of 
this day, but it was written by an eye-wit- 
ness—one of the most conservative men 
that ever lived — afterwards known to fame 
as Chief Justice Robertson, Kentucky’s most 
eminent jurist. 

After the elections in 1825 the tide of 
popular favor began setting towards the 
“Old Court.” At the spring term in 1826 
it had on its docket 736 cases. Out of that 
number it was in possession of about 350 
records. The others had been borne off by 
the “ Desha Court.” In the six months 
preceding that time 274 cases had been 
docketed, more than ever before in the same 
length of time. 

The “New Court” party had lost the 
House in the elections in 1825, but as only 
one-fourth of the senators were elected then, 
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it still had control of the Senate, which still 
refused to repeal the law creating the ‘“‘ New 
Court.” A proposition from the Senate 
for a compromise court, to consist of three 
old and three new judges, was rejected as 
also a proposition that all judges of both 
courts resign and allow an entirely new court, 
equally divided as to political faith, to be 
appointed. 

The “Old Court” judges and their ad- 
herents insisted that they were contending 
for a principle which involved the independ- 
ence of the, judiciary and the consequent 
safety of the people. With this issue again 
before the people in August, 1826, the “ Old 
Court” party was overwhelmingly victorious 
and at the next session of the legislature, 
on December 30, 1826, the laws abolishing 
the “ Old Court” and establishing the “‘ New 
Court” were repealed and order once more 
brought out of chaos. 

This repealing act is entitled “An Act 
to Remove Unconstitutional Obstructions 
thrown in the way of the Court of Appeals.” 
It is prefixed to volume III. of T. B. Monroe’s 
reports. 

The decisions of the “ New Court” are 
reported in 2d T. B. Monroe’s Reports, and 
are not regarded as of binding authority. 
They have never been cited by the Ken- 
tucky Court of Appeals. 

For more than two years before this con- 
flict ended, the issue joined was ox the right 
of the legislature to control the action of the 
judiciary. The obnoxious acts adjudged to 
have been void were repealed as to contracts 
made after June Ist, 1824, before the first at- 
tempt to drive the judges from office had been 
made. 

It may not be amiss, before concluding 
this review, to say something of the men 
who were prominent on both sides of the 
struggle just described. On the side of the 
“Old Court” may be mentioned Judges 
Boyle, Owsley, Mills and George Robertson, 
afterward Chief Justice Robertson. These 
were all men of national renown in their 





time. They repeatedly declined honors and 
official positions which were tendered them. 

Judge Boyle declined appointment as the 
first governor of Illinois, tendered him by 
President Madison, and after he resigned as 
chief justice of the Kentucky Court of Ap- 
peals, he was appointed judge of the United 
States District Court for Kentucky. He 
twice declined recommendation for appoint- 
ment on the bench of the United States 
Supreme Court to succeed Justices’ Todd 
and Trimble. 

Few men in the history of this country 
have enjoyed greater distinction than Chief 
Justice Robertson. He served on the bench 
of the Court of Appeals in Kentucky for 
twenty years and was three times elected to 
Congress. He declined appointment as gov- 
ernor of the territory of Arkansas offered 
him by President Monroe, and also declined 
the appointment as minister to the United 
States of Columbia, tendered by President 
Monroe, as well as the appointment of min- 
ister to Peru, tendered by President Adams. 
He four times declined seats in the cabinet 
of various grades and twice declined a seat 
on the bench of the United States Supreme 
Court. 

On the “ New Court” side of this contro- 
versy among the most prominent leaders 
were George M. Bibb, John Rowan and 
William T. Barry. Judge Bibb was twice 
appointed upon the bench of the Kentucky 
Court of Appeals, was chief justice of that 
court and twice resigned his seat. He com- 
piled Bibb’s Kentucky Reports, covering de- 
cisions during the period from 1808 to 1817. 
He was twice elected to the United States 
Senate and was the first chancellor of the 
Louisville Chancery Court, in many respects 
the most important court of the State of 
Kentucky. He resigned his office as chan- 
cellor to become secretary of the treasury in 
the cabinet of President Tyler. 

John Rowan was a member of the con- 
vention that framed the second constitution 
of Kentucky in 1799. He was elected to 
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Congress several years later. He was ap- 
pointed judge of the Court of Appeals, a 
seat which he resigned after occupying it two 
years, and subsequently he was elected 
United States senator for Kentucky. 

William T. Barry, who was the chief 
justice of the ‘‘ New Court” was elected 
lieutenant governor of Kentucky in 1820, 
was a candidate for governor in 1828 and 
was defeated then because of his alliance 
with the “New Court” party. Notwith- 
standing his defeat, however, he greatly 
helped to carry the State for Jackson at the 
presidental election in the same year. He 
was appointed postmaster general under 
Jackson and held that office as long as his 
health permitted. In 1835 he was appointed 
minister to Spain, but died in Liverpool be- 
fore he reached his post of duty. 

The lessons taught by the results of this 
contest have been of the greatest value, not 
only to Kentuckians, but to all who feel an 
interest in the institutions of free government. 
They serve to show that ultimate reliance 
can be placed in the honesty and good sense 
of the people. It was Abraham Lincoln 
who said that ‘‘ You can fool some of the 
people all the time and all of the people 
some of the time, but not all of the people 
all of the time,” and the history of Kentucky 
proves that he was right. 

In the early days of the republic no 
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lesson could be more important than to 
learn that the sudden impulses of the 
people are not to be trusted, and that the 
dangers of a republic lie in the substitution 
of popularity for patriotism and in forgetting 
that a true democracy is a government of as 
well as a government for and dy the people. 

The last and now the most important les- 
son to be drawn from this great controversy 
is one which the people then learned for the 
first time and, it is to be feared, are now too 
near forgetting — the importance of a pure 
and independent judiciary. 

Said Chief Justice Marshall in the Virginia 
Convention of 1829-1830: ‘I have always 
thought from my earliest youth that the 
greatest scourge an angry Heaven ever in- 
flicted upon an ungrateful and sinning people 
was an ignorant, a corrupt, or a dependent 
judiciary.” 

In the days of Boyle, Owsley and Mills 
the judiciary of Kentucky was her crowning 
glory. May the memory of their dis- 
tinguished services in behalf of constitutional 


| government never fade away and, while it 


endures, let good citizens keep in mind the 
lessons of the “‘ Old Court” “ New Court” 
controversy, and remember that the triumph 
of the “ Old Court” was the triumph of the 
people over themselves and is another proof 
that ‘“‘ Peace hath her victories no less re- 
nowned than those of war.” 
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REFORM OF THE ENGLISH ECCLESIASTICAL COURTS. 


HE Anglican Bishops have now intro- 

duced a scheme for the reform of the 
English ecclesiastical tribunals, based on the 
report in 1883, of a strong and representa- 
tive commission presided over by Arch- 
bishop Tait, and, after his death, by Arch- 
bishop Benson. If this scheme becomes 
law it will profoundly alter the constitu- 
tion of the church courts in England. It 
may be interesting to American readers, to 
have placed before them a brief sketch of 
the existing system of ecclesiastical jurisdic- 
tion in England, and of the present proposals 
for its amendment. The lowest order in 
the judicial hierarchy, if one may apply the 
term to a graduation which is partly secular, 
is the consistory court. A bishop has two 
kinds of jurisdiction, one is voluntary or 
non-contentious, the other is contentious. 
The former includes such matters as the 
grant of licenses and visitation. The other 
embraces procedure under such statutes as 
the clergy discipline act, 1892, and the issue 
of “ faculties,” as episcopal permissions to 
do acts affecting old fabrics or interiors of 
churches, otherwise illegal, are styled. It 
has long been the practice for the bishops to 
delegate both species of jurisdiction. The 
voluntary jurisdiction was delegated to the 
vicar-general; the contentious to the official 
principal. But these offices are now usually 
united in the chancellor of the diocese, who 
is appointed by the bishop by patent. _It’is 
in the consistory court that the bishop’s 
contentious jurisdiction is exercised, and for 
all practical purposes, the chancellor is the 
judge of that tribunal. From the consistory 
court an appeal lies to the provincial courts, 
i. e., to the courts of the Archbishop of the 
province of Canterbury or York, as the case 
may be. In the province of Canterbury the 
name of provincial court has been and is 
applied to various tribunals, the court of the 





vicar-general, where bishops of the province 
are confirmed, and the court of the master 
of the faculties, where cases relating to 
notaries public are held. It is usually desig- 
nated, however, the famous court of arches. 
This tribunal derives its name from the 
church of St. Mary-le-Bow — Ecclesia Beate 
Marie de Arcubus—in which it formerly 
sat. Its history past and present cannot be 
explained without a brief digression. In the 
English ecclesiastical system, as in that of 
the western church generally, there are a 
number of districts exempt from the juris- 
diction of the bishop of the diocese in 
which they are placed. These are called 
“ peculiars” ; some of them, e. g., the Chapel 
Royal, St. George’s, Windsor, and West- 
minster Abbey, are “ royal peculiars,” being 
under the immediate jurisdiction of the 
crown. Others are “ bishop’s peculiars,” and 
the bishop, for instance, has four in the 
diocese of Lincoln, while yet a third class 
are ‘“archbishop’s peculiars.” These last 
sprang from a privilege enjoyed by the pri- 
mates of exercising jurisdiction in the places 
where their seats and palaces are. There 
were thirteen such peculiars in the City of 
London. One of them was the parish of St. 
Mary-le-Bow, and the archi-episcopal juris- 
diction over them all was exercised in the 
court of arches by an officer called the dean 
of arches, while the ordinary metropolitan 
jurisdiction of the primate was exercised by 
his official principal. No dean of arches 
has been appointed for centuries, although 
the name has sometimes been given to the 
official principal. Besides its jurisdiction 
over the “ archbishop’s peculiars,” the court 
of arches entertains appeals from the vari- 
ous consistory courts, and also exercises, 
under letters of request from the bishop of 
any diocese in the province, jurisdiction 
over causes of which the consistory court 
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might take cognizance. Under the Public 
Worship Act, passed in 1874, to “ put down 
ritualism,” it occupies a peculiar position. 
A judge (Lord Penzance) was appointed to 
exercise jurisdiction under the act. He was 
to be “ Judge of the Provincial Courts of 
Canterbury and York,” and on the retire- 
ment of Sir Robert Phillimore from the offi- 
cial principalship of Canterbury, he was to 
succeed to that office, and all proceedings 
taken before him in Canterbury were to be 
“deemed to be taken” in the court of 
arches. Lord Penzance did succeed Sir 
Robert Phillimore, and Archbishop Tait 
granted him a patent purporting to confirm 
him in the official principalship. But the 
patent was not in turn confirmed by 
the dean and chapter, and accordingly 
Lord Penzance’s title has always been open 
to dispute. The ultimate court of ecclesias- 
tical appeal is the judicial committee of the 
privy council which took over by act of 
parliament, in 1833, the jurisdiction of the 
high court of delegates. It adopts in eccle- 
siastical causes, the principle that its own 
decisions are always liable to be revised, 
and, if need be, reversed, in the light of 
fresh historical investigation. 

Such are the English ecclesiastical courts 
as they stand. Wherein do they require re- 
form? The answer is: at almost every point 
in their structure. The ritual prosecutions 
of twenty years ago, discredited Lord Pen- 
zance’s court. The result was a cessation of 
appeals to it. The consequence of that, in 
turn, was the growth of a body of consistorial 
law, characterised by utter want of uniformity 
and numerous mutual contradictions. It is 
not too much to say that the issue of an 
application for a faculty for chancel gates, 
or a rood screen, or altar lights, depends 
almost entirely on the diocesan court in 
which it is made. Again the chancellors 
have largely usurped the jurisdiction of the 
bishops in their own courts. This has given 
rise to grave difficulties in regard to the 
granting of licenses for the remarriage of di- 


| of procedure are quaint. 
| reported appeal, Lord Penzance gave judg- 





vorced persons. The objections to the 


| court of arches have been already indicated. 
| There is room for the contention, that it is 


now a purely secular tribunal and its methods 
In a recently 


ment, through his surrogate, before he had 
heard a word of argument on one side or 
the other. The judicial committee lies open 
to the criticism of not being a spiritual 
court, and to the further disadvantage that 
only one judgment is delivered in causes 
that come before it. A striking illustration 
of this defect is afforded by what occurred in 
the case of Ridsdale v. Clifton. The point 
at issue was the legality of the eucharistic 
vestments, and notably the chasuble in the 
Anglican church. Under two earlier decisions 
‘of the committee, Westerton v. Liddell, 
and Martin v. Mackonochie, these vestments 
were lawful. Under the later case of 
Elphinstone v. Purchas, they were un- 
lawful. There was an intensely strong feel- 
ing in legal circles that the last-named 
decision was (as both it and the Ridsdale 
case are now pretty generally admitted to 
be) bad law, and consequently the issue of 
the Ridsdale case was awaited with much 
interest. The committee again decided 
against the vestments. But Chief Baron 
Kelly, who was one of the judges, not only 
dissented, but took occasion to publish, in 
unusually emphatic terms, the fact of his 
dissent. An order in council soon after- 
wards reaffirmed the binding authority of the 
“ancient rule and practice” of the judicial 
committee against the publication of dis- 
senting judgments, or any indication of how 
the voices of the judges went. But the 
episode is interesting as showing the incon- 
venience to which the existing rule may give 
rise in hotly contested cases. 

The reforms now contemplated (on the 
lines of the report of 1883) are these. Any 
complaint, say as to ritual, is to be made to 
the bishop in the first instance, as under the 
Public Worship Regulation Act the bishop 
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may veto proceedings. If he allows them to 
go on, and the clergyman attacked consents, 
the bishop may, with the consent of the 
complainant, dispose of the case. Other- 
wise it goes before the consistory court, 
in which the bishop will henceforth be the 
veal judge, with two assessors, one legal 
(usually the chancellor), the other theo- 
logical. From the consistory court, an ap- 
peal lies to the court of the archbishop, who 
may be assisted by five theological assess- 
ors. The ultimate appeal is to a court of 
lay members appointed by the crown. 


Thus the secular element is retained. But 
there are highly important limitations. 
Each judge is to be an Anglican. If reasons 
for a decision are given at all, each member 
of the court is to deliver a separate judg- 
ment. The judges may, and, on the demand 
of any member must, consult the episcopate 
on ecclesiastical issues arising before them. 
Only the actual decree in each case is to be 
binding. The reasoning and the law on 
which it is founded may, in any subsequent 
proceedings, be impugned. 





A. W. R. 





A LEGAL 


HERE is ample material for a sensa- 

tional novel in the old suit of the 
Countess of Strathmore v. Bowes, reported in 
2 “ Brown’s Chancery” 345, again in rehear- 
ing in 2 ‘“ Cox’s Chancery” 28, and eleven 
years later in Brown’s “ Parliamentary Cases” 
427. The facts of this remarkable case are 
as follows: The Earl of Strathmore, one of 
the grandees of England, died in 1776. His 
widow then became seised in her own right 
of lands, castles, and many a fair manor. 
She soon wearied of walking the path of 
widowhood, and became engaged to marry 
one Mr. Grey, a plain esquire. There was 
a Mr. Stoney, a lieutenant in a regiment of 
foot, eking out a rather scant existence on 
half pay, who set about winning the fair 
widow and her fairer fortune. He saw no 
chance in the course of honorable courtship 
and resorted to stratagem, on the principle 
of the adage, ‘‘ All is fair in love and war.” 
To attract the attention of the lady, he 
caused a newspaper publication to be made 
shamefully aspersing her good name. He 
then came forward as her champion to 
call out her traducer. Then a pretended 
duel was reported in which the lieutenant 





ROMANCE. 


shammed the part of suffering a wound. He 
was brought home from this fictitious field 
of honor to his lodging, apparently a dying 
man. Information was conveyed to the 
countess that the young soldier had fought 
the duel to vindicate her fair fame, had 
fallen, and lay dying. The countess was 
of a romantic turn herself and flew to his 
bedside to express her gratitude and her 
interest. He talked to her in the low voice 
of one in the agonies. He told her of his 
love, that his death was sure to come in a 
few hours. Emboldened by her manner 
and the apparent effect of his ruse upon 
her susceptible mind, he said that he could 
die happy if she would only condescend to 
marry him. His life would then go out in 
joy and peace. The romantic lady was 
completely taken in. She could not deny 
this request to one who lay dying for her 
sake. A clergyman was summoned, and 
the marriage took place at once lest death 
should be the first bride. Then the wounded 
man recovered rapidly. Never medicine 
operated before like the healing balm of 
that matrimony. 

He at once began to look around for her 
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property. He learned that about a week 
before the marriage she had, with the knowl- 
edge and approval of Mr. Grey, her then 
intended husband, executed a settlement of 
a considerable part of her estate to her own 
use and that of her children. He began 
a course of most abusive treatment, and 
finally, four months later, by threats of 
personal violence and by the most cruel 
restraint, he compelled her to execute a 
revocation of this deed of settlement. Then 
the love-lorn lieutenant led the poor woman 
a weary race. She had jilted Mr. Grey, 
disgusted her relatives, and made such a 
conspicuous fool of herself, that she tried 
to live it out. She endured this life for 
seven years, and the brute treated her worse 
than a slave. He wasted the estate; he 
would not allow her to see her friends, 
forced her to make such conveyances as 
he desired, and finally carried her away to 
Sheatham Castle in Durham County, and 
kept her there a close prisoner. 

Then she made a bold push for liberty, 
improved an opportunity to escape from 
the castle, went before a magistrate, swore 
the peace against her husband (who after 
his marriage assumed the name of Bowes), 
and filed a bill for a separation and to set 
aside the deed which he had forced her to 
sign revoking the settlement. Bowes filed 
a cross-bill to set aside the settlement as 
having been made upon the eve of marriage 
in fraud of his marital rights. The suit 





dragged on from 1785 to 1797, when the 
opinion of Mr. Justice Buller, sitting for the 
Lord Chancellor, was given that her deed 
of settlement should stand, and the deeds 
which her husband had by duress compelled 
her to execute should be set aside. The 
bills of costs were snug sums, however. One 
was taxed at 41,742 and more, another at 
41,161. 

The case went to the House of Lords, 
and was there decided in her favor. She 
got justice at last, and her husband died. 
But the estate had been sadly wasted by 
him and reduced by the litigation. 

One amusing aspect in the case is the 
solemnity with which Sir John Mitford, as 
counsel for the husband, argued that if this 
deed of settlement, executed by this woman 
were not set aside, ‘‘a precedent would exist 
destructive of confidence in every matri- 
monial engagement, and leading to conse- 
quences subversive of all the grounds on 
which the law of England, with respect to 
the obligations of husbands, by force of the 
contract of marriage, is founded.” 

This is one of many stories to be found 
in the dry reports of the law reminding us 
that “truth is stranger than fiction,” and 
that the legal profession meet in real life 
with more of the rascality, love, romance, 
foolishness, virtue, and nobility that make 
up the chapter of human life than has ever 
been told in novels, from the Book of Esther 
down to the story of Trilby. 
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LONDON LEGAL LETTER. 


Lonpow, March 5, 1899. 

T would startle the bar of any of the 

American courts to find a nisi prius judge 
sitting some morning in an appeal court to 
supply the place of an absent member of the 
latter body, or to find a supreme court judge 
on the bench of the circuit court ready to 
take the docket and to hear motions and try 
jury cases. It would be still more remarkable 
if a judge who had retired from office should 
from time to time reappear, without special 
warrant of appointment for that purpose, and 
sit with his. former brethren of the appellate 
or supreme court and hear arguments and 
render judgment. And yet so great is the 
elasticity of the English judicial system that 
such occurrences happen here and excite no 
comment. 

The Court of Appeal is composed of six 
lord justices of appeal and sits in two di- 
visions, one to hear appeals from the Chan- 
cery side of the High Court and the other 
from the Queen’s Bench or common law di- 
vision. As in all cases where the subject 
matter of an appeal is a final decree or judg- 
ment the arguments must be heard before 
not less than three judges sitting together, it 
is necessary that there be six judges con- 
stantly available. The lamentable and sud- 
den death of Lord Justice Chitty a fortnight 
ago reduced the number to five and this 
force was further reduced by the illness of 
Lord Justice Vaughan Williams to four. As 
the work could not be interrupted, the Lord 
Chief Justice, who was engaged in trying 
special juries, left that duty to one of the other 
nist prius justices, and completed the re- 
quisite number in one of the Appeal Courts, 
while the Lord Chancellor, figuratively 
speaking, descended from the woolsack and 
filled out on the other. 

Had Lord Herschell, whose sudden death 
in Washington startled and distressed the 





profession here, been at home, he would, al- 
though now no longer in office, have been 
available to sit in either of the courts, as the 
statutes constituting the Court of Appeal 
make every person who has held the office 
of Lord Chancellor an ex officio judge of 
that court. The president of the Probate, 
Divorce and Admiralty division (Sir Francis 
Jeune) is also an ex officio judge of the Court 
of Appeal and has from time to time taken 
his place in it. So, on the other hand, the 
lords justices have not thought it beneath 
their dignity to sit in the zs¢ prius courts, 
when their services are not required in their 
own courts, to help on occasions when the 
press of work was likely to cause delay. In 
addition to these ex officio judges, who are 
at all times available in the Court of Appeal, 
the Judicature Act of 1875 provides that 
the Lord Chancellor may request the attend- 
ance at any time, except during the time of 
the spring or summer circuits, of an additional 
judge for the Queen’s Bench Division at the 
sittings of the Court of Appeal and he shall 
attend accordingly. 

It is unnecessary to say that this arrange- 
ment works admirably and enables the Court 
of Appeal to keep well up with its work. In 
fact it is so well abreast of it that in the great 
majority of instances a cause is argued and © 
finally decided in that court within two or 
three months after it has been originally 
heard at st prius. 

Another cause which contributes even 
more largely to this rapid despatch of busi- 
ness is the simplicity of practice in the Court 
of Appeal, in which respect also it is widely 
different from the custom in the appellate 
courts of the United States. The appellant 
serves upon the respondent a very brief but 
comprehensive notice of appeal, simply noti- 
fying him when he proposes to move in the 
appeal court, and the grounds of his mo- 
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tion. He may appeal from the whole or 
any part of the judgment, and in case he ap- 
peals from a part the notice shall specify 
which part. He never prints a brief, or lodges 
such a document with the court, or ex- 
changes it with opposing counsel. He must, 
however, supply each of the three judges 
with a copy of the pleadings upon which is- 





sue was joined below, of the judgment and | 
of the transcript of the material parts of the | 


evidence. When the case is called, counsel 
for the appellant states his case and argues 


his points, and has an opportunity to reply | 
| were shown that such a breach of the laws of 


to his adversary’s argument. Upon the close 
of his reply the judges at once, or at least in 
the great majority of instances, give their 
judgment. It is true that they now and 
then state that they will take time to write 
their opinions, but in such cases they will 


} 
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not permit counsel to hand up any printed | 


arguments or briefs. 
concluded as far as counsel are concerned 
when their oral arguments have been heard. 

The power of the Appeal Court is very 
wide. It has authority not merely to make 
an order or ruling which ought to have been 


The whole matter is | 


made by the court below, but also to make 
such further order as the case may require, 
“notwithstanding that the notice of appeal 
may be that part or all of the decision may 
be reversed or varied, and such powers may 
also be exercised in favor of all or any of the 
respondents or parties, although such re- 
spondents or parties may not have appealed 
from or complained of the decision.” The ap- 
peal is in the nature of a rehearing of the 
case on its merits. No technicalities are con- 
sidered. The admission of improper evi- 
dence would not affect the judges unless they 


evidence had materially contributed to work 
an injustice to the appellant. Thus it hap- 
pens that not once in fifty times is a case 
reversed and remanded for new trial. If er- 
ror has been committed below, the Lord 
Justices of Appeal considers what effect it has 
had on the verdict of the jury or the judg- 
ment of the court, and they save the parties, 
so far as is possible, the expense and delay 
of a new trial by giving such a judgment as 
to their minds seems to do justice. 
STUFF GOWN. 
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The Editor will be glad to receive contributions of 
articles of moderate length upon subjects of inter- 
est to the profession; also anything in the way 
of legal antiquities or curiosities, facetie, anec- 
dotes, etc. 

FACETIZ. 

WuirtE brought suit in replevin against Brown 
to recover possession of an aged horse which 
the former had given the latter to put to death. 
Brown was to have the money arising from the 
sale of the carcass. Instead he sold the steed 
alive and retained the cash. White wanted the 
animal killed; hence a German justice of the 
peace of southern Indiana was called into ser- 
vice. After reviewing the evidence, his honor 
continued: “In dis case de horse vas von gift 
causa mortees, — dot ist, de horse vas giffen for 
de cause off tying; it vas a gift in exdremis, — 
dot ist, it vas de last tink dot von could do mit 
de horse. But as de horse dit not tie, unt Prown 
dit not do dot last tink, den dot gift vails, und 
dis gourt fints for de blaintiff.” 


“ Wuart is your occupation?’’ the lawyer asked 
a boy on the witness stand. 

“T work on my father’s farm,” the witness 
replied. 

“ You don’t do much but sit around, do you?” 

“ Well, I help my father.” 

“But you’re worthless, aren’t you ?”’ was the 
attorney’s decisive question. 

“‘T don’t know whether I am or not,”’ retorted 
the witness warmly. 

Then the attorney took another tack. ‘“ Your 
father’s a worthless man, isn’t he?” 

‘‘ Well, he works about the farm.” 

The attorney here fastened an eye which 
gleamed with triumph on the jury, and nailed 
the boy with a glance from the other, and said : 
“ Isn’t it true that your father doesn’t do enough 
work to prevent his being called ‘ worthless’ ?” 

The boy had chafed under these unpleasant 
questions, and summoning his courage, he said 
loudly: “If you want to know so bad whether 





my father’s worthless, ask him; there he is, on 
the jury!” 


An exchange tells a story of a judge who could 
not control: his temper, and so could not control 
other people. One day there was an unusual 
disorder in the court room, and at last the judge 
could endure it no longer. 

“It is impossible to allow this persistent con- 
tempt of court to go on,” he exclaimed, “and I 
shall be forced to go to the extreme length of 
taking the one step that will stop it.” 

There was a long silence, then one of the 
leading counsel rose, and with just a trace of a 
smile, inquired, “If it please your honor, from 
what date will your resignation take effect ? ” 


Tue old practice of badgering witnesses has 
almost disappeared from many courts, but in some 
it is still kept up— sometimes, however, to the 
damage of the cross-examiner. 

Lawyer S is well known for his uncomely 
habits. He cuts his hair about four times a year, 
and the rest of the time looks decidedly ragged 
about the ears. He was making a witness de- 
scribe a barn which figured in his last case. 

“‘ How long had the barn been built?” 

“Oh, I don’t know. About a year, mebby. 
About nine months, p’r’aps.” 

“ But just how long? Tell the jury how long it 
had been built.” 

“Well, I don’t know exactly. Quite a while.” 

“ Now, Mr. B , you pass for an intelligent 
farmer, and yet you can’t tell me how old this 
barn is; and you have lived on the next farm for 
ten years. Can you tell me how old your own 
barn is? Come, now, tell us how old your own 
house is, if you think you know.” 

Quick as lightning the old farmer replied : — 

“Ye want to know how old my house is, do ye? 
Well, it’s just about as old as you be, and needs 
the roof seeing to about as bad.” 

In the roar that followed the witness stepped 
down, and Lawyer S didn’t call him back. 
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NOTES. 


A New York firm applied to Abraham Lincoln, 
some years before he became President, for in- 
formation as to the financial standing of one of 
his neighbors. Mr. Lincoln replied as follows: 
“Yours of the 1oth inst. received. I am well 
acquainted with Mr. X., and know his circum- 
stances. First of all, he has a wife and baby; 
together, they ought to be worth fifty thousand 
dollars. Secondly, he has an office, in which 
there is a table worth one and a half dollars, and 
three chairs, worth, say, one dollar. Last of all, 
there is in one corner a large rat-hole, which will 
bear looking into. — Respectfully yours, 

“*A, LINCOLN.” 


Eart RussE.t, who has just entered his name 
as a student at law at Gray’s Inn, is a grandson 
of England’s famous premier, and until he came 
into his title made his living as a journeyman 
electrician. He is the second English peer to 
qualify for the bar. The first is Lord Coleridge, 
a son of the late chancellor. 


PROFESSOR LomBroso’s daughter, Paola, has 
been sentenced in the criminal court of Turin 
to twenty-two days’ imprisonment and a fine of 
sixty-two lire. Her crime was publishing an 
article in a socialistic paper in which she de- 
scribed the misery she herself had seen among 
the poor people, and declared that the social 
system which made such evil conditions should 
be overthrown. 


A New Jersey judge has created a decided 
sensation by declaring that boys sent to the State 
Reform School come out first-class criminals. In 
a State noted for the strictness of its judicial ad- 
ministration this seems a startling accusation. 
Unfortunately, this judge’s opinion is shared, 
to some extent at least, by many high police 
officials. 

Reform schools are benevolently intended to 
be a refuge for wayward children where they may 
be brought to a knowledge of their duties to 
themselves and to society. The system on which 
they are based has long been supposed to be the 
best that modern thought and wisdom could 
devise. If they fail in their mission, a most 
serious conditjon is created. 





Experts in penology are, for the most part, 
agreed that the reformation of a boy is a far 
more uncertain problem than that of a girl, al- 
leging that women and girls seldom become way- 
ward from choice, and that where a depraved 
instinct exists naturally it is stronger in a boy 
than in a girl. 

The present direction of thought to the sub- 
ject is far from being new. It invites the pro- 
foundest study of practical humanitarians. Even 
wayward youth are of sufficient importance to 
enlist the best efforts to disprove in their behalf 
the police axiom, “Once a criminal, always a 
criminal.” 


A Famous blunder was made in the last century 
by the trustees of Yale University when they 
leased a farm belonging to the college for an 
annual rental of about five hundred dollars a year 
for a term of nine hundred and ninety-nine years. 
They considered the land of little value and 
chuckled when they thought of the good bargain 
they had made in sticking the lessee and his 
heirs for a few months less than ten centuries. 
But it so happened that the rich and fashionable 
city of Newport rose upon the site of this farm, 
and the descendants of the original tenant have 
cut the farm up into lots and are now living in 
pampered luxury upon the rentals. They prac- 
tically own the land, and the expiration of the 
lease about nine centuries in the future does not 
give them the slightest concern. It aggravates 
the trustees whenever the modest little payment 
for rent comes in to think that if the lease had 
been made out for ninety-nine years instead of 
nine hundred and ninety-nine, the university 
would now be in command of a princely revenue 
from this one property alone. 


A BILL has been introduced into the New York 
legislature intended to prevent mistrials through 
the sickness of a juryman that at least possesses 
the element of novelty. 

It proposes to amend the Code of Criminal 
Procedure by providing that when a trial jury is 
formed in cases where the crime is punishable 
with death, or in any case which in the judgment 
of the court is deemed extraordinary, the number 
of trial jurors drawn shall be thirteen instead of 
twelve. 
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The trial shall proceed in the usual manner 
in the presence of the thirteen jurors, but the 
thirteenth shall take no part in the deliberation 
or determination of the jury unless one of the 
twelve becomes physically incapacitated for further 
service, when he may be retired and the thirteenth 
man put on duty in his place. Next in order is 
a plan whereby our courts can be relieved of the 
incubus of “ the obstinate juror.” 


Ir is said that during the past year sentences 
amounting to a total of more than twenty-six 
hundred years’ imprisonment have been imposed 
by the German courts for offenses described as 
high treason — that is, for expressions derogatory 
to the Kaiser. 


——— 





CURRENT EVENTS. 


THE first advertisements known were placed on the 
doors of St. Paul’s Cathedral. 


THERE are said to be fewer suicides among miners 
than among any other class of workmen. 


SINCE the beginning of this century no less than 
forty-two volcanic islands have risen out of the sea. 
Nineteen of that number have since disappeared, and 
ten are now inhabited. 


M. HENRI BourGET, of the Toulouse (France) Ob- 
servatory, has called attention in “ Nature” to a com- 
mon phenomenon which he believes has not been men- 
tioned in any scientific book. If one end of a bar of 
metal is heated, but not enough to make the other 
end too hot to be held in the hand, and then sud- 
denly cooled, the temperature of the other end will 
rise till the hand cannot bear it. All workmen who 
have occasion to handle and heat pieces of metal, he 
says, know this. 


AN old Newcomen steam engine at North Ashton, 
near Bristol, England, as described by Mr. W. H. 
Pearson in the British Association, is still doing 
practical work after an active career of nearly one 
hundred and fifty years, it having been erected in 
1750 at a cost of seventy pounds. The piston is 
packed with rope, and has a covering of water on the 





top to make it steam-tight. The working of the en- 
gine is aided by the vacuum formed by the injection 
of water into the cylinder. The old man now en- 
gaged in working this engine has held his post since 
he was a lad, and his father and grandfather occupied 
the same position. 


“THE wonderful growth of the telegraph business is 
shown,” says “ Popular Science News,” “in the fact 
that thirty years ago there were only 3,000 telegraph 
offices and little more than 75,000 miles of wire strung 
throughout the length and breadth of the land. At 
the present time there are about 25,000 offices and 
over 1,000,000 miles of wire. The annual number of 
messages handled thirty years ago was 5,879,282; 
to-day it is 80,000,000. The average cost to the 
sender 30 years ago was $1.047 ; the average cost to- 
day is 30.9 cents. At the start the cost to the com- 
pany was more than twice what it is to-day to the 
sender.” 


A NUMBER of Confucian scholars, in long-sleeved 
gowns, kneeling before the palace gate, have peti- 
tioned the Emperor of Corea to remarry. “ Their 
memorial,” says Dr. Sherwood Hall, ‘attributes all 
Corea’s calamities, including Christianity, to his Ma- 
jesty’s remaining a widower.” 





LITERARY NOTES. 


THE March number of SCRIBNER’S shows Governor 
Roosevelt in the sort of description that he likes 
best —a narrative of'a fight. With his usual candor 
he calls this “General Young’s Fight at Las Guasi- 
mas,” and pays a hearty tribute to his brigade com- 
mander and to the regulars who won equal honors 
with the Rough Riders in that hot skirmish. Senator 
Hoar, as a young man frequently heard Webster 
speak, and this instalment of his “ Political Reminis- 
cences” gives his impression of the character and 
oratory of Webster. W. J. Henderson, a well-known 
critic, has written of “The Business of the Theatre,” 
revealing that side of theatrical affairs of which the 
public never hears. In fiction a new writer, Albert 
White Vorse, and a new field, the Eskimos of Green- 
land, are introduced with a dramatic short story. 
Another newspaper story, by Jesse Lynch Williams, 
tells the famous tale of a college lark that helped to 
make history. Robert Grant writes a “Searchlight 
Letter to a Modern Woman with Social Ambition,” 
and in “The Field of Art” a critical review of Bart- 
lett’s “Michael Angelo,” with illustrations of the 
statue. 
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THAT neither patriotism nor good sense is yet ex- 
tinct among Spanish writers on public affairs is clearly 
proved by the article on ‘* True National Greatness,” 
which THE LIvinG AGE publishes in its number for 
March 4. It is written by E. Gémez de Baquero, 
and is translated from “La Espafia Moderna.” The 
‘* Paladin of Philanthropy,” about whom Austin Dob- 
son discourses is General James Edward Oglethorpe. 


THE most interesting or important article in a maga- 
zine is not always to be found at the beginning. 
Sometimes a striking feature is secured when half the 
forms are ready for the press, and room has to be 
made for it near the latter end of the magazine. It 
is so in the March number of THE CENTURY with 
Major General Greene’s «‘ Capture of Manila.” Gen- 
eral Greene commanded the second expedition from 
San Francisco and took a conspicuous and important 
part in the operations of the army. Lieutenant Hob- 
son tells in this number of his experiences in prison 
in Santiago and his observations of the siege; Lieut. 
J. B. Bernadou, who commanded the torpedo boat 
Winslow in the action at Cardenas in which Ensign 
Bagley was killed, tells the story of May 11; Lieut. 
Cameron Winslow, who commanded the cable-cut- 
ting expedition at Cienfuegos on the same day, de- 
scribes the hazardous operations which he directed ; 
and Mr. Arthur Houghton gives a realistic glimpse of 
‘«Scenes in the Spanish Capital” on the eve of the 
late war. That an American woman has become 
Vice-Reine of India gives special interest to the open- 
ing article, “ At the Court of an Indian Prince,” writ- 
ten and illustrated by Mr. R. D. Mackenzie, but 
nothing in the number is better worth the careful 
consideration of American readers to-day than 
«¢ British Experience in the Government of Colonies,” 
by the Right Hon. James Byrce, M.P. 


‘* THE White Man’s Burden” gives the key-note of 
the AMERICAN MONTHLY REVIEW OF REVIEWS for 
March. The editor, in «‘ The Progress of the World,” 
discusses the Philippine situation and American pros- 
pects in those islands, as well as the bearings of the 
ratification of the Spanish treaty on the future of the 
Filipinos. Col. William Conant Church, contributes 
a sketch of Gen. Elwell S. Otis. There are two 
articles on Philippine native types and characteristics, 
one of which was written by Sefior Caro y Mora, 
editor of the ** Voz Espafiola,” of Manila. Dr. Wil- 
liam Hayes Ward, who has recently returned from an 
extended journey through Porto Rico, contributes an 
article on present-day conditions in that island, with 
special reference to the effect of American occupation 
on the welfare of the people. This number also con- 





tains articles on the late President Faure, of France, 
on «*An American Farmer's Balance-Sheet for 1898,” 
and on «Characteristics and Possibilities of Middle 
Western Literature.” 


THE contents of HARPER’S MAGAZINE for April 
are “The Princess Xenia,’”’ a novel, Part I. by H. B. 
Marriott Watson; “Aspects of Rome,” by Arthur 
Symons. The article describes with rare sympathy 
and insight modern phases of the life of the Eternal 
City; “The Trial of the Oregon,” by Rear-Admiral 
L. A. Beardslee, U. S. N.; “The Sad Case of the 
Princess Esme,” by Chalmers Roberts. A narrative 
from real life relating the tragic death of a Turkish 
princess; “The Spanish-American War. Part III.” 
By Henry Cabot Lodge; “The Blockade of Cuba and 
Pursuit of Cervera”’; “Thirteen Days in Unexplored 
Montenegro,”’ by May McClellan Desprez; “Crom- 
well and his Court,” by Amelia Barr. Incidents and 
Anecdotes gathered from Cromwellian newspapers 
and tracts; “Under an April Sky,” a story, by 
Brander Mathews; “Of Her Own Household,” a 
story, by Margaret Sutton Briscoe; “The Ape of 
Death,” by Andrew Wilson, M.D.; “The Rescue of 
Admiral Cervera,” by an American Bluejacket ; 
“Honor to Whom Honor is Due,” by Rufus Fairchild 
Zogbaum; “The Equipment of the Modern City 
House,” by Russell Sturgis. 


— 7 -—- 


NEW LAW BOOKS. 


A TREATISE ON THE Law oF CONTRIBUTORY NEGLI- 
GENCE or Negligence as a Defense. By Charles 
Fisk Beach, Jr., of the New York Bar. THIRD 
Epition by John J. Crawford of the New York 
Bar. Baker, Voorhis & Co., New York, 1899. 
Law Sheep, $6.00 mez. 

Mr. Beach’s work on Contributory Negligence is so 
well and favorably known by the profession that any 
further words of commendation seem almost super- 
fluous. It is the only separate treatise on this impor- 
tant branch of the law of negligence, and has proved 
itself invaluable to both bench and bar. In this new 
edition, Mr. Crawford has rewritten the text wher- 
ever necessary, and has added many new sections. 
The citations of cases from the State, Federal and 
English Reports are more than double in number 
those contained in the original edition of the work, 
and number many thousands. The cases are cited 
not only from the Official Reports, but also from the 
several series of “Reporters” of the “National Re- 
porter System,” and from the “ American Decisions,” 
«“ American Reports,” and “American State Re- 
ports.” The work is in every respect up to date. 
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